ELEEMOSYN INSTITUTIONS: Superintendent cannot return
S ' xxxx patients to county because
of inadequacy of appropriation.

April 27, 1942 )

r. Ira A, Jones, rresident
Board of Managers

State Eleemosynary Institutions
Jefferson Clty, Missourl

Lear Sir:

This department is in receipt of your request for
an official opinion, which reads as follows:

"A letter signed by Miss Margsret M.
Cobb, Assistant Sudget Director,
calls attention tec the following:

"1No expenditures shall be made and
no obligatiocn incurred by any depart-
ment without the certificate of the
suditor that there is a sufficient
unencumbered balance in the allotment
and a sufficient unencumbered cash
balance in the treasury to the credit
of the fund from which such expendi-
ture or obligation is to be paid, each
sufficient to pay the same.' * # =
'Any officer or employee of the state
who shall make any expenditure or in-
cur any obligetion from the auvdltor
shall be personally liable and liable
on his bond for the amount of such ex-
penditure or obligation.'

"Miss Cobb further quotes you, as
Attorney General:

"1it is our further opinicn that a
contract for printing to be furnished
the Grain Inspection and Welghing De-
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partment 1n excess of the appro-
priation for $hat purpose, # =

would be withcut express authorit;

of law, and therefore veld, and the
Legislature under the rovidIEEd'E?
Sectlon 46 of Article ¥V of the Con-
stitutlon of Missouri, would be pro-
hiblted from ggx_gg or authcrizing

the paymen of eny such claim.

"Due tc the financial condition of the
Operations account at certain hospitals,
we find that & deficit will definitely
cccur, as & result of increased cost of
focd prices, 1f the present population

of these hosplitals 1s maintained at its
present level.

"The only alternstive, in view of the
above facts, that we can see is to re-
duce the patlient population at these
hospitals where these conditicns occur.

"ie would like an answer to the follow-
ing two specific questicns:

"Uo the superintendent and his staff
have the right to discharge or parole
from the hospltal, due to lack of funds
for proper foeocd and drugs, any patient
even though such patient may, in the
opinion of the superintendent and his
staff, have not recovered and may be
deflnitely psychotlic and pessibly will
be a menace to the commmnity?

"If the superintendent and his staff
have the right to discharge any patient
under the foregolng conditions and the
counties and relatives refuse to take
such patlient, what procedure has the
superintendent to follow?"

Section 6321, R, 8. Mo. 1939, provides as follows:
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"Fersons afflicted with any forn

of lnsanity shall be admitted into

the hospitals for the care and
treatment of same. ationt so
admitted may be diacﬁiigga roled
whenever 1n the judgment of the uupor-
Intendent and hls staff such person .
should be dlscherged or parocled. The
declslon of the Superintendent and
his staff on such matter shal! be
final and the respectlive countles of
this State are hereby prohibited from-
removing any indigent insane person
unless such insane persaocn 1s dlscharged
as hereln provided."

(Underlining ours.)

Section 9369, R. 5. Mo, 1939, provides in part as
follows:

e % % & % % % % % w « Frovided, that
whenever any perscn has been recelved
as an lnmate of any such instltution,
and thereafter the county, munlclpal-
ity, guardlan, trustee or person re-
sponsible for the support of such in-
mate shall neglect or refuse to pay,
within the time and in the mamner re-
quired by law or the rules and regu-
lations of such institutlion, any in-
stallment required to be peld for the
support of such lnmate, 1t shall be the
duty of the superintendent or the chlef
offlcer of such institution to return
such inmate to the sheriff of such
county or municlipality, or to the guar-
dian, trustee or perscn responsible for
the payment cf such lnstallment, and at
the expense of such county, muniecipality,
guardlan, trustee or person: # ¥ & & &,
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In Rice v. Gray, 34 S, W. (24) 567, it is sald:

"The state is charged with the duty
of oar1n§ for the insane within its
borders.

However, as pointed out in Smoot's "Law of Insanity",
page 115:

"While the individual primarily has
the right to restrain and care for
insane members of soclety, yet the
peramount duty to do so rests upon
organized government in the proper
exercise of its function of looking
after the welfare of 1ts citizens,
to secure the well being of those
within its protection. # % # « # =
This duty rests primarily upon the
state, especially if the retentlon
is in a state institution., = % #
As between the state and county or
township the duty cof care for 1its
indigent insane rests upon the
state in the first instance, but
may look to the county cor township
for reimbursement. Liability in
such cases, 1s, as a rule, fixed by
local statutes.”

The underlined portion in Section 9321, supra, is
ambiguous in so far as 1t provides when a patient may be
discharged or paroled by the superintendent. It is a rule
of statutory construction that in order to determine the
legislative intent in the case of ambigulty resort may be
had to the histcry cof the statute. State v. Forest, 162
8. W, 706, 89 C. J. 1017.

Under the territorlal government and in the early days
of statehocod the burden of caring for the indigent insane
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was placed upon the respective counties. Territorial Laws

of 1817, Chapter 191, Section 1, Revised Statutes of lissourl
1825, page 434. It was not until 1855 that a state asylum

for the insane was provided for by our legislature. Laws of
Missourl 1854-1855, page 142. ©Section 11 of that act provided
as follows:

"Fersons afflicted with any form of
insanity may be admitted into the
asylum when the superintendent deems

it probable that their condition can
be improved by the care and treatment
of the institution and any patient may
be dlscharged by the superintendent
whenever he may belleve that the con-
dition of such patient cannot be im-
proved by a longer stay in the asylum."

Under this original law the cost of the care and treat-
ment of the indigent insane was pald by the state. This fact
probably accounts for Section 3 of Article 2 of this Act,
which section is the same as Section 9330, R. 5. Mo. 1939.
This law provides as follows:

"The indigent insane of this state
shall always have the preference over
those who have the ability to pay for
thelr support in a state hospital; and
if there are not provisions in the
state hospitals for the accommodation
of all the insane perscns in the state,
then recent cases of insanity, by which
term are meant cases of less than one
year's standing, shall have preferonce
over cases of more than one year's
standing: Provided, no county shall
have in the institution more than its
just proportion, according to 1ts in-
sane population.”

It will be seen, therefcre, that the state asylum for
the insane was lnaugurated for the treatment and lmprovement
of the condition of the 1lnsane of the state and was intended
to be a hosplital rather than a place of confinement. The
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superintendent was to admlt only those whose condition could
be improved and cculd discharge thcese whose condition he
believed could not be 1mproved by a longer stay. The duty
of the county to provide for the cere of the indigent insane
was not abrogated by this law, as & reading of what is now
Section 9330 dliscloses that the state insane asylum was not
Intended to provide for all the insane persons in the state.

Leter in 1855, however, the cost of the maintenance of
the indigent insane 1n the state hospital was transferred to
the respectlive countles (Revised Statutes of Missouri 1855,
Chapter 11, Article 3), but the requirements for admission
and discharge remained the same.

In 1865 the General Asseombly amended the law relating
to admissicn and discharge of patients (Laws of Missouri 1895,
page 42), and provided as fcllows:

"Persons afflicted with any form of
insanity shall be edmitted into the
hosplital for the care and treatment
of the insane, and any patient may
be discharged by the superintendent
whenever, in his opinion, the reason
of such perscn is fully restored:
Provided, that nothing herein shall

e 80 construed to prevent any super-
intendent from parcling any patient
whenever he deems it best for such
person confined in the hospital; and

rovided further, that county courts
are hereby prohibited from removing
from the hospltal any indigent insane
persons, except as herein provided."

This statute remained the law until 1937 when it was again
amended (Laws of Missouri 1937, pege 513), to read as follows:

"Persons efflicted with any form of
insanity shall be admitted intc the
hospitals for the care and treatment
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of same. Any patient so admitted

may be dlscharged or pareled when-
ever in the judgment of the Super-
intendent and his staff suck perscn
should be discharged or paroled. The
decision of the Superintendent and
his staff cn such matter shall be
finel and the respective counties of
this State are hereby prohibited from
removing any indigent insane person
unless such insane person is dlscharged
as herein provided.

In 1908 what is now Section 9369, R. S, He. 1939,
which provides that patients may be returned to the county
on the failure of the county to pay for their maintenance,
was passed (Laws of Missouri 1909, page 572).

It will be seen, therefcre, that since the establish-
ment of the first state insane ssylum or hospital that the
word "discharge" in Section 9321, supra, was used in the
sense of releasing a patlent because his mental condition
was such that he should be discharged. .

From 1855 to 1895 a patient could be discharged only
when no further lmprovement in his mental condition could
be brought sbout. From 1895 to 1937 the patient could only
be discharged when his reason had been restored. We believe
. that the 1937 Coneral Assembly, in providing that a patient
could be discharged "whenever in the judgment of the super-
intendent and his staff such persons should be discharged",
intended not to give carte blanche power to the superintend-
ent to release the patient for any reasocn or ne reason, but
intended tc continue the procedure that had been in effect
the previocus elghty-five years, that !s, of discharging the
patient when hls mental condition was such that 1t was ben-
eficéial to such patient that he should be released. The
1937 General Assembly, realizing that in certaln cases while
a patient might not be fully restored to reason, still if
he was cured to such an extent that he could be discharged,
gave to the superintondent wide discretion in determining
this fact. That the word "discharge" should be given this
interpretation we Lelleve 1s borne out by the fact that in
providing for the release of patlents for other than psychotiec
reasons the Leglslature has specifically provided by statute
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that in case the county or perscn liable for the cost of
the maintenance of the patient in the asylum did not make
such payments the patient coculd be returned to the county
or person.

The duty imposed upon the superintendent of state
hospitals, as stated in Secticn 9321, supra, is that he.
"shall” admit to the hospital persons who are insane "for
the care and treatment of the same." The questiocn arlses
whether a superintendent of a state hospltal can refuse to
do his duty of caring for and treating the insane because
his appropriation is not sufficient to enable him te continue
throughout to the end of the biennium. In State ex inf. MNc-
Kittrick v. Williams, 144 S. W. (2d) 98, our Supreme Court
said:

"A public official holds his office cum
onere with all responsibilities attached."

In that case the sheriff of Jackson County attempted to excuse
his failure to suppress gambling and vice because he had not
sufficient staff for proper enforcement. Our Supreme Court
held that thls did not excuse his falilure to perform such
duties. The case of Commonwealth ex rel. School District v.
Tice, 282 Pa. 585, 128 Atl. 506, 1s cited in the Williams
case, supra, and in that case it is sald:

"The office belng held cum onere the
only course copen to the officlal is
performance or resignation.”

In the recent case of Crane v. Frohmiller, 45 Fac. (24)
955, the Supreme Court of Arizona had before 1t the question
of whether an officer could refuse to perform his duty be-
cause of the insufficlency of his appropriation. The court,
through Judge Lockwood, said:

"If it be necessary, % % # % * ¥ *

to exhaust the appropriaticn for that
purpose, 8o that other matters arising
at a later date cannot properly be taken
care cof, he should perform the lnstant
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duty with the utmost economy con-
sistent with efficient service, and
leave tc the proper authorities of

he state, to wIE the GCovernor and
fhe Leglslature, to determine whether
It 18 necessary at a later time to
provida hin with additional funds.

TR TR R R N A B TR L

(Underlining ours.)
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In Wiggins v. Kerby, 38 Faec. (2d4) 315, an earlier decision
by the same court, it 1s sald: -

Mas 3 3 ¢ & 90 % % % 3% ¥ % & ¥ ¥ ¥ W
VWhen there are charges fixed by
generel law against an appropriation
of this kind, such, for instance,

as the sslary of the head cf an office
or department, they should be deducted
from the total and the balance used to
pay the legal and necessary obligations
of the coffice as they arise until the
appropriation 1s exhausted. In plan-
ning how the appropriation should be
spent he shonld, of course, use his
best efforts te reduce the expenses of
administering his office to such a
point that the apprepriation will
cover the cost of all the necessary
duties thereof, but in any event the
obligations so incurred must be paid
from the appropriation in the order in
which they srise, no matter what effect
such action may have in exhausting the
‘appropriation.'" .

The ruling in the sbove cases is that a public officlsl
cannot refuse to perform his duty because hls appropriation
would be depleted to such extent that he would not be able
to function for the entire perlod covered by the appropria-
ticn, and this rule, we believe, applies in the instant case.
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We are aware that in the case of State ex rel. EBreen
v. Vanjord, 92 Fac. (2d) 273, 108 Mont. 447, the Supreme
Court of lontana held that the State Board of Public Welfare
could reduce the payments to old age pensioners below the
sum filxed by the statute because of the inadequacy of the
appropriation to cover payments for the whole blennium. A
reading of that opinion discloses that the three judges who
concurred in the majority opinion d4id so because the payments
from the Federal government were to be made quarterly and,
therefore, since the State ald was to conform with the Federal
requirements that 1t was intended that a payment should be
made every quarter of the year. It will be noted that a
strong dissent was flled by two judges in this case. It
therefore appears to us that since the duty imposed upon the
superintendent of the state hospital is to provide for the
care and treatment of insane patients and since he can dis-
charge said patients only for a reason connected with their
mental condition, that the fact that there is not sufficient
appropriation to feed and maintain said patients for the en-
tire biennium is no reason to discharge any of sald patients,
but that he must provide for their maintenance ss long as the
appreopriation lasts.

Respectfully submitted,

ARTHUR O'KEEFE
Asslstant Attorney-General

AO'(:CP APPROVED:

Attorney-General



