Blind Pensions: Blind pension shall terminate on the date

1s not qualifiled.
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Micsouri Commission for the Blind
Jefferson City, Missourl

Commission makes finding that such person

FILE.
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Attention: Mrs. Lee Johnston, Chief Investigator

Gentlemen:

Ve are in receipt of your request for an officlal
opinion from this department, which request reads as follows:

"In striking a pensioner from the penesion
rolls, should the effective date be the
date of examination when the pensioner was
found to be ineligible as to vieion, income,
malntenance, or for any other reason, or
should it be the date on which the Poard

of the Commlseion for the Blind met and
approved that sald person be stricken from
the rollas?

"It has always been the custom to use as
the effective date, the dete of examinatlion
or investigation, even though that was a
prior date to the date of the monthly

Board meeting. The Audltor and pensioner
were so advised after the approval of the
Board of the Commlsslon for the 5lind had
been voted at the Meeting."

Sectlon 9454, R. &. Mo. 1939, provides in part as

follows:

" 4 % % % And whenever it shall become
known to the commlesion that any person
whoee name 1s on the blind penslon roll ls
no longer qualified to receive a penslon,
after reasonable notlice mailed to such per-
son at his or her last known residence
acdress, such fact shall be certiflied to

the state auditor and the name of such per-
son shall be stricken from the blind penslon
rolls ¥ # 3 "
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Section 9453, R. S« Mo. 1939, provides as follows:

"The state auditor shall place the nsmes of
all persons certified to him for a pension
under this article upon & record to be kept

in his office to be know as the 'blind pension
roll' which =shall contain also the residence,
postoffice acdress, date upon which the
as;plicstion for penelon was filed with the
judge of the probate court or commission for
the blind, and the date the certificate was
raceived by the state azd;tor, and the namne

person appearing upon the said bllind
EE¥I be prima facie evidence

en on roll
or EEE of such person to the pension
herein ded "™ {Underscoring ours)

In the case of State ex rel Smearing v. Thompson, 405
Se We (24) 1078, 1. c. 1079, the court, in construlng the
"above sectlon, supra, sald:s

"section 3393 (Revision of 1929) provides
that an adult blind person having the quall-
fications therein prescribed 'shall be en-
titled to receive, when enrolled under the
provision of thls artlicle, an ammusl*“pension,'
etce One is 'enrolled uncer the provislon
of thls article' when his name 1s placed on
the blind pension roll by the state auditor.
Sectlion 28%0Q0. When enrolled the pensioner

is entitled to a pension from the date of

the filing of his application with the pro-
bate court., An epplicant's name 1s placed
on the blind penslon roll upon certification
by the comnslcssion for the blind; it is
stricken from the rcll upon & llke certifica-
tion ‘hen the commission, after notice and
hearing, determines that the pensioner 1s

no longer qualifled to recelve a pension.”

It will be noted from the reading of the excerpt
from the above case, that the court has construed Section
9454, supra, to mean that in order to strike a pensioner
from the roll after he or she has once been placed upon
the roll, it is necessary to give & notice to such person
by mail, directed to his or her last residence address.
Further, a hearing must be had before the Commission. At
thies hearing, or course, evidence should be introduced on
the part of the Coummission, and the person to whom a
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notice lias been glven would have the right to also produce
evidence substanblating his or her contention that he or she
was eyigible, anc from the whole evidence produced at the
hearing the Commission should make a finding as to whether
or not such person has sufficlent qualifications to be en-
titled to a blind pension. After this determination hae
been made, 1f the Commission has found that such person 1s
not entitled to a pension, they should immediately certify
such fact to the State Auditor, and such named person should
be immedietely stricken from the blind pension roll.

It is our view, from the reading or Sectiona 9454
and 9458 and the case of Smearing v. Thompson, supra, that
a person wiocse name 1g ¢on the blind pension roll is presumed
to have the nepessary qualifications untll the finding and
judgment is made by the Commission. Upon the rendition of
the finding and judgment, 1f such f{inding and judgment is
that such person l1s lnellgliole, then he or she shall 1:med=-
iately thereafter not be entitled to a pension.

We also wish to call attention to the case of State
ex rel Fltzgerald v. The State cial Securlty Commission,
48 S. V. (2d) 872. The court, after quoting from fection
9454, supra, had thie to =ay:

M % % At that time the commission for

the blind certified to the state audlitor
that Fitzgerald was 'no longer qualiried
to recelve a pension,' and nls name was
stricken from the 'blind pension roll.!

Of course, payment of the pension was die-
continued. ¥We assume the commlssion acted
on reasonable notlce to I"ltzgerald for the
proceeding les not questioned for failure
of notice."
# % o o B R R W S dr W W B R o4 % & % %
"It will be noted that defencant in error
grounds hie right to relief on the judg-
ment of the circult court. He does not
cleim t at the judgment is final on the
quection of hils quaiirications for a pen-
sion, but contends that, i1f thé commisslon
had knowledge thst he wad no longer quali-
fied to receive a pension, 1t should have
moved in the circuit court to modigy the
Juagment, alleging disquallification and
proving facts which established disquali-
fication.
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"Phe commlesion coes not agree to this con-
tention. It contends that the procedure is
fixed by section 3896, Rev. St. 1929, which
in part follows: (This portion appears on
page 1 of this opinion) # % & 3 & ¥ % % & ¥
Defendant in error argues that this provi-
glon applies only to enrollments of pension-
ers on a finding and certificate of the
commission. It is not so written in the
statute. Moreover, a Judgment of qualifica-
. tion by the circult eourt on appeal 1is of
no more force and effeet than a finding and
certificate of qualification by the commlss-
ion. The judgment of either that petitloner
is qualified authorizes an enrollment and
payment of the pension."

We wish to point out that the case above had to do with
e different situation than the one described in your opinion
request, however, 1t will be noted from a reading of the ex-
cerpt from the Fitzgerald case, supra, that the court states
that the Commission must make a finding and also uses the word
" judgement™. Ae we interpret ity the find ng and judgment are
one and the =same.

Undoubtedly, the Missouri Commission for the Blind 1s
an executive governmental agent and any declsion of the
Cormicsion 1s like a judgment in a court of law, in this: Plirst,
the Commission must, from the evidence prodiuced, determine the
facts in the case. Secondly, it must conclude from the constitu-
tive facts so found certain legal consequences follow, to-wit:
that the applicant is or is not entitled to assistance =-- a de-
termination of law. Howlet v. State Soclal Securlity Commission,
149 8. W. (24) 806, 1. c. 809, and other cases cited in sald
opinion.

CONCLUSION

Ve are of the opinion, therefore, that in order to strike
a person from the blind pension roll, he or she must be given
notice in writing, addressed to his or her last known residence
address, and a hearing had wherein evidence may be produced by
the pensioner as well as the Commission. From the evidence pro=-
duced, the Commission shall make a finding and jJudgment, and if
the Commission finds the pensioner to be ineligible, such fact
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shall be certified to the State Auditor and the name of such
person shall be immediately stricken from the blind pension
roll.

Vie are further of the opinlion that the effective date
upon which a blind pension shall end is the date that the
Commiesion renders its finding and judgment that such person
is no longer qualified to receive the blind pension and makes
its order that such person's name shall be stricken from the
roll.

Respectfully submitted,

Be RICHARDS CREECH
Asslistant Attorney General

ATPROVED:

ROY MCKITTRICK

Attorney General
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