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Des.r Ur . Holmes: 

FILE 

J_ 

Under dat e of 11ay 28, 1942, you r equested an 
opinion f rom this office on the follo~ins question : 

"I would l ike your opinion, for our 
County Clerk, p n the follow~ng 
sit~~ tion, viz :--

"Our County Assessor, so' ~<:'- few months 
ago, aft er c onpleting his as s es sment 
nnd books for 1941, o.p ointed a Deputy 
a~d soon thc r~after vol unteered in the 
Uni tod States J\rmy and is now and has 
~oen for the past few months in a train-ling camp 1n the Stnte of Texas . 

~
Would this off ice b 1 cons idered in 
uch a situation t hat O'lr r.ounty Cl erk 
ould be justified and properl y doing 
is duty to accept filings for t his of­

fic e by candidates at th - ~ugust pr i-
m r y , until t ... 1 filinc; datt clos es? 

"V~e to the fac t t hat it is j ust a 
short t~c mttil the fi l ing s close, 
I would appreciatt; as speedy a r epl y 
a.s possibl e . '' 

In your l ette:r· you s tate tl.e County .1\ssoasor 
"volunteered in th ... Unltcd St ates Army." It is assumnd 
f rom this sts te:-1ent th~ 1\.sses .. ~or vol untarily enl isted and 
was not inducter~ under' the provisions of th C' 3el ective 
Service 1\ct . 

Rec c~1tly this office furnished to Governor Don­
nell an opi'' ion on tho status of e. count y off icer who 
vol unteer ed £or aer~ ice in the United States Navy and a 
copy of t hat opinion is en cl o <J ed . 
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Suppl ementing this opinion it is desired to call 
attention to the follo~ing brief passages f r om Corpus Juris, 
Volume 46, page 9?9 , paragraphs 130 and 1:32: 

"It is generally hel d tha t a resignation 
mny be conditional or prospective in 
character, although there is authority 
to t he c ont rar y . An undated r esignation 
given with impl ied authority to fill in 
t he dat e in ease of future misconduct 
is ef~active upon its acceptance. A 
statement by an officer that he con­
templates a reoi~~ tion, or that his 
strtc.ment may be r egarded as a res ig­
nation upon a c ert ain contingency which 
does not occur, i s without effect . A 
conditional resfenation cannot be ac­
cepted exc ept on the t ~rcs made by it, 
and, in the abs ence of n corrupt bargain, 
it fs not unl~wful for an offi cer to 
a t tach, as a condition of his resigna tion, 
the appoint~ent of a c ert ain other person 
as his s uccessor . " 

"A resignation of a public office , to be 
eff ective, mus t be made with tee inten­
tion of r elinquishing the office, accom­
panied by the act of r elinquishment. It 
is not necessary that a resignation from 
a public office be couched in any partic­
ul ar words , it beine; only necessary that 
the incumbent evince a purpose to relin­
qui sh the office ~ \fu r - no part1cular 
mode of res1gn1nJ an office is provided 
by c onstitut1on41 or sta t utory requir~ments , 
no formal method is necessar:· ; 1 t may be 
by parol, or it may be implied." 

In the ease of Uowell v. Gillespie, 202 Ill. App . 
447 , it was held the tur ning in of jail keys and star by a 
polic e officer constituted an impl ied r esignation . And in 
the case of Barbour v . a. s. , 17 Court of Claims, Respond• 
ents, a t page 149 , and following, it was held a trustee 
in bankruptcy who absent ed himself from the place of per­
formance of his duties and performed no duties had ~pliedly 
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resigned. 

Attention i s next direct ed to Section 18 , Article 
II of the Constitution of Misso~ri which r equires an officer 
to per s onally devote his time to the performance of the 
duti es of the o"',~ ice . It is a matt er of common knowledge 
that persons who have voluntaril y enl i sted in the Army have 
entered i nto an agreement to perform mil itary duties and 
be subj ect to military duti es and discipl ine . Inasmuch as 
t his r equi r es c onst ant attention to the performance of the 
duti es incid ent to s ervice in the Army and such duties woul d 
be performed at pl ac es other t han Mari es County, possibly · 
outside the t er ritorial l imits of the· United States, it woul d 
seem t ha t by voluntarily agr eeing to enter t h e mil i t ary s er­
vi ce and absent h~s elf f r om the place of performance of his 
civil duties for a lone space of ti~e this officer has im­
pliedl y r es igned his off ice and has abandoned it . If t his 
is correct, the~ e is a vacancy in t he off ice of the· county 
Assessor . 

· This vacancy should be .filled in accordance with 
t he provisions of Section 11, 509, Revised St nt ut s of Mis­
souri 1909, whi ch s ec tion is as follows: 

"Whenever any va cancy, caused in any 
ma~~cr or by any means wha t soever , 
shall occur or exist in ·any stat e or 
county of ice originally filled by 
election by the peopl e , other than the 
office of lieutenant-gover nor, sta t e 
senator , r epres entat ive, sheriff or 
coroner , such vacancy shall be filled 
by appointment by the governor; and 
the p erson so nppointed shall, aft er 
having dul y qualif i ed and entered upon 
t he discharge of his duti es under such 
appointment, continue in such oniee 
until t he f irst Monday in January n ext 
f ollowing the first ens ui ng general 

l ection--a t which said general elec­
tion a p er s on shall be elected to fill 
the unexpi red portion of such t erm, or 
f or the ensuing r egular t erm, as the 
case may be, and sha l l enter upon the 
discharge o.f t h e duti es o.f such office 
t he firs t Monday in January next fol­
lowing said el ection: Provided, how-
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ever , t hat when the term to be filled 
begins or shall b gin on any day other 
than the first Uonday in J anuary , t he 
appointee of t he g overnor shall be en­
titled to hold such off ice unttl such 
other date ." 

as t here is no special l aw r el ating to f~lling a vacancy 
in the office of county as ·essor occasioned by resignation 
and abandonmen t . 

It will be observed the appoint ment by the Gover nor 
should be f or a period endi ng on the first Monciay in Jm ua.ry 
follo~ing the n ~xt ensu i ng generql ol ction , or when the t erm 
of office b egins on saoe other date the apno1nt ee of the Gov­
er nor shall hol d until such other date . 

By r efer i ng t o Sect ion 10 , 945, R. s . J~issour i 
1939 , it is ascertain~d the County Ass essor enters i n t o tr.e 
performances of his duti ~s on ~he first day of June next 
aft er his el ect ion. 

Ii'ollowing t hi s an appointee appointed at t is time 
wo.J.l d s erve until the first of June , 1943, a t the genor ol e­
lect ion hol d in 1942, a pers on shoul d be elected either for 
the unexpir ~d por tion of t he t orr remaining aft er June 1, 
19JI .. 3, or for t L(, new t erm starting at th~ t date . 

Sect ion 11, 550, R. s . Ki ns ouri 1939, au thorizes 
the fi l i ng of a writt en decl~ration by a candidato for office 
and S!lct ion 11, 553, subs ection 2, di rects t hat such declara­
tion of candidacy for co~~ty off ice shall be fil~d in t he 
office of t he county cl erk of t ho co.J.nt y . 

It is , thenfore. t ho cohclusion of the writer 
t hat the county cler k could properly receive t he declara­
tion of any person desiring to b ~ a candidate for t he of­
f ice of county assessor for t he portion of tho t erm remain­
i ng after Juno 1, 1943, or the new ter~ starting st t hat 
time a s t hP case may be . 

APfROV D: 

ROY Lc.'(IT ltr ~K 
Attor ney General 

YIOJ:DA 

Res pectfully submitted 

.. , • ) . JACKS-- .. ; 
Assistant Attorney General 


