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TAATION: AND REVENUE: g Penalty and interest on delinquent
SOLDIERS AND SATLORS taxes of persons In Military

DELINQUTNT TAXES: Services.

April 238, 1942
\

-

Kre We Ae Holloway : F l LE -
Chilef Clerk /
State Audliors Department L _
Jefferson City, Missouri .
Dear Sir: . !

This 1s ia reply to your letter of recent date where-
in you request an opliniocn from this Lepartment on the following
statement of facts:

"I would like an opinicn on Seetlon
11085 he ©o 1959 Collectors shall
Collect Penaltles., # # # Provided,
however, that sald Interest shall not
be chargeable against persons who are
absent from their homes, and engapged
in the military service of this state
or of the United States, i i w«,

"Does the above apply to delinguent
taxes as well as current taxes?"

5 Section 11085 K. S. ho., 1939, provides in p art as fole-
ows:

"If any texpayer shall faill er neglect

to pay such collector his taxes at

the time and place required by such
notices, then 1t shall be the duty of

the collector after the first day of
Januery then next ensulng, to collect °
and account for, as other taxes, an
additional tax 8 penalty, the amount
provided for L\'eot:lon 11124. Collectors
shall, on the d of their annual settle-
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ment with the county court, file with
sald court a sta& ement, under oath,
of the amount so received, and from
whon recelved, and settle with the
court therefor: Provided, however,
that seld interest shell not be
chargeable agalnst persons who are
absent from their homes, and engaged
in the military service of tinis
state or of the United States, or
agalnst any taxpayer who sheall pay
his taxes to the collector at any
time before the first day of January
in each yeers: s # # % % # #"

Section 11124 K. S. Mo., 1939, provides in part as fol-
lows:

"Between the first of January and the
first of July in the year 1934 and annually
thereafter, and ilmmediately upon the
effective date of this act, the county
eollector shall make out and record, Iin

a book to be provided for thet purpose,

a list of lands and lots, returned and re-
meining delinquent for taxes, including
therein the delinquent taxes of all cities
and incorporated towns having authority

to levy and collect taxes under their
respective charters or under any law of
this state returned delinguent v the county
collector, scparately stated, describing
such lands or lots as the same are de=-
scribed In the tax books and said delin-
quent returns, a 8 corrected under sections
11110 and 11114, and charging them with
the amount of delinquent tax and naming
the years delinquent, separately sta ed,
and in additlion thereto a penalty of

ten per centum on such tax delinguent for
the preceding yemr, and sn additional
annual tem per centum on taxes for each
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year prior to the preceding year, and
shall certify to the correctness thereof,
with the date when the same was recorded,
and sign the same by himself, or deputy,
officially: Provided, however, 1f taxes
are pald on land or lots nquent for
the preceding year at any time prior to
sale thereof as in thls law provided,

the per centum of penalty added shall
not excecd ore per centum per month or
fractional part thereof or ten per centum
annually, & # # % # # % «"

By the provisions of sald Section 11124 supra, the col-
lector 1s required to make out what is deslignated as a delin-
guent tax book and to calculate penalty and interest on de-
linguent taxes as is therein prescribed.

On the question of whether or not the proviso clause
In said section 11085 supra, that is the clause which provides
that no interest shall be charged against persons who are in
militery service and absent from their homes, refcrs only
toc current taxes. We think the following rules would be ap-
plicable here. In Villhite v. Rathburn 61 S. Vi, (2d4) 708,
711, the court mekes the following statement:

& % % A lawmust not give to something
already done a different effect from
that which 1t had when 1t transpired,
Squaw Creek Drainage District v. Turney,
235 Mo, 80, 138 S. W. 12, % % # &« «"

And, in Dralnage District v. Turney 235 lioc. 80, 92, the
court said:

"A retrospective law iz one which cresates
a new obligation, imposcs a new duty,

or attaches & new disabllity wi th respect
to t ransactions or considerations already
past. It must give to something already
done a different effect from that which
it had when 1t transpired,"
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To glve the said proviso clause of section 11085 supra,
a construction that 1t applies to taxes which became delinquent
prior to the time the taxpayer enters military serviece would
be in violation of the foregoing rule, In other words, we
think the proviso clause of sald sectlon 11085 supra, would
not relieve the taxpayer from taxes together with penalty and
interest which accrueaibefore he entered the service,

As to the interest or penalty on such taxes after the
texpayer enters military service, we refer to the Soldiers and
- 8allors Civil Relief Act of 1940, (This Act 1s set out in
130 A.L.R. 794.)

Subsections 1, 2, 3 and 4 of sectlon 8500 of Article 5, l.c.800
of this Act are as follows:

"(1) The provisions of this section shall
apply when eny taxes or assessments, whether
general or special, falling due during the
pericd of military service in respect of
real property cwned and occupied for dwel-
ling, agricultural, or business purposes
by & person in military service or his de-
pendents at the commencement of his per-
iod of military service and £ill so oe-
cupled by hls dependents or employees are
not paild,

"(2) Vvhen any person in military service,

or any person in his behslf shall file

wi th the collector of taxes, or other officer
whose duty it is to enforece the collectiion
of texes or acsessments, an affldavit show-
ing (2) that a tax or s ssessment has been
assessed upon property which is the =ubject
of this seection, (b) that sueh tax or assess~-
ment 1s unpaid, and (c¢) that by r eason of

of such mllitary service the ability of such
person to pay such tax or assessment 1s ma-
terially affected, no sale of such p roperty
shall be made to enforce the collection of
such tax or assessment, or any proceeding or
actlon for such purpose commenced, except
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upon leave of court granted upon

en application made therefor by such
collector or other officer. The court ’
thereupon uay stay such proceedings

or such sale, as provided 1n tihile ietb,
for a period extending not more than
six months after the termination of

the period of military service of such
PEI'SOLl.

"(3) When by law such proverty uay

be sold or forfeited to enforce the
collection of such tax or azsessment,
such person in military service shsall
have the right to redeem or cammence
en action to redeem such property, at
any time not later then six months after
the termination of sueh serviee but in
no case later than six months after
the date when this Aet ceases to be in
force; but this shall not be taken to
shorten any period, now or hereafter
provided by the laws of any ‘tate or
Territory for such redemption,

"(4) Lhenever any tax or assessment

shaell not be paid when due, such tax

or assessment due and unpaid shall

bear interest until pald at the rate of

6 per centum per snnum, and no other
penalty or Iinterest shall be incurred

by reason of such nonpayment. Any lien
for sucih unpald taxes or acsesament

shall also include such Iinterest thereon."

It will be noted by subsection 4 supra, that such taxes
shall bear interest at the rate of six per centum per annum,
This is in lieu of the penaltles and interest which may have
been charged under stututes. It will also be noted by this
subsectlion that Congress has provided that the delinguent
tax shsll bear interest at six per centum per anmm and that
no other Interest or venalty shall be incurred by reason of the
nonpayment of the tax. e think this section is e limitation
on the Leglslature as to the maximum amount of penalty or in-
terest which may be lmposed but it does not prohibit that body

J
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from relieving the taxpayer who 1s in military service from
any penalty and interest as has been done by the proviso
clause in sald section 11085 H.S5. lic. 1939.

The rule of construction of legislation for relief of
soldiers and sallors 1s well stated in volume 130 A.L.R. page
776 as follows:

"It has been held that it was not the
legislative intent that the remedial
purpose of the Soldlers' and Sallors!
Civil Rellef Act should be defeated

by a narrow or technical constrm ctlon
of the language used. Thus, in Clark
v. Mechanics' American Nat. Bank (1922;
CCA 8th) 282 F. 589, it was held that

a statute of this nature should be lib-
erally construed in favor of the rights
of the man engaged in militery service,
absorbed by the exacting duties required
of him, and unable to give attention to
matters of private business, « # % = #"

It might be contended that interest or penalty on the
current and delinquent taxes should be calculated at six per
centum per annum after the taxpayer enters mllitary service
as 1s provided by subsection 4 supra. However, we think the
purpose of the proviso clause in sald section 11085 supra,
was to relleve the person in militery service from penalty
or interest on taxes, both current and delinquent. We arrive
at this concluslon by the application of the construction
suggested In the A.L.R, citation supra: that 1s, that such a
statute should be liberally construed in favor of the rights
of the man engaged In military service.

In your request you also ask for a suggested form of
affldavit which may be used by the taxpayer, or someone for him,
in order that he may obtaln the benefits of the Act. Ve sug-
gest that there may be various forms of affidavits used, how-
ever, we rofer you to subsectlon (2) of section 500 of article
5 of the Aet, which 1s copled herein and if the affidavit fol-
lows the requilrements stated therein, 1t should be sufficient
to authorize the court to relleve the collector from proceeding
to enforce the collection of the delinquent tax or from charg-
Ing the statutory rate of 1ntere:t or penalty.
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CONCLUSION

It is, therefore, the opinion of this Department, that
the person who is absent from his or her home and engaged in
military service should not be charged penalty and interest
on current taxes., Ve are further of the opinion that he
shiould be charged penalty and interest on taxes which became
delinquent prior to the time he entered such service.

It is further our opinion, that no penalty or intérest
on current or delinguent taxes for prior years, which accrue

after he enters militery service, should be charged against
such person.

Respectfully submitted

TYRE W. BUKTON
Asslstant Attorney General

APPROVED:

ROY MeKITIRICK

Attorney General

TWB: AW



