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Seven que stions . 

• 

April 16 , 1942 

F lL E . 
Missouri heal ~state Commi s sion 
Jefferson City, t. i ssouri 

Attention - li.I' . J . w. I .. obbs , bocretrtr y 

Gentl emen : 

We are in receipt of your l ett e r of April 13 , 1942 , 
reques tinu an official opinion on seven questions . 

I 

Your first questi on reads as f ol lows : 

"Request ruling from Attor ney General ' s 
office on the r i ghts of the Commission 
t o exerci se discretion in refusing a 
broker ' s license to an applicant whose 
r ecord , in t he opinion of the Commissi on , 
justifies grounds for declininC;J tl.~.e ap­
plication. (FOI. .L:JUJ, fLL : Section 14 of 
the Act} . " 

'l'he s tatute applicable to t he above question is 
&ection 11, of the l~issouri Real Estate Commission Act , 
Page 429 , Laws of Missouri , 1941 , which reads as fol lows: 

"The co11mission may deny an appl ication 
for a license , or suspend or revoke a 11-

I 
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cense issued, only after a hearing , of 
which the applicant or licensee affected 
shall be given at least ten days' written 
notice specifying the re~son for denying 
t he applicant a license , or , in case of 
a suspension or revocation, the offense 
or offenses of which t he licensee is 
charged . Such notice may be served as 
provided by law for the service of noti­
ces , or by mailing a ~opy by registered 
mail to the last known residence or 
business addross of such applicant or 
licensee . The hearing on such charges 
shall be at such timo and place as the 
commission may prescribe . If such ap­
plicant or licen see is a salesman , the 
commission shall also notify the broker 
with whom associated, or in whose associa­
tion he is about to enter , by mail ing a 
notice by reGist6red mail to tho broker's 
last known business a~,ress . The com­
mission shall have the power to co~apel 
the production of records and papers 
bearing upon the complaint . The commis­
sion shall l~ve the power to subpoena 
and bring befor~ it any person in this 
state or take testimony of any such per­
son by deposition with the same fees and 
mileage and in the same manner as pre­
scribed by law in judicial procedure , be­
fore courts of this state in civil cases. 
Any party to such hearing shall have t he 
r ight to the attendance of witness es in 
his behalf upon designating to t he com­
mission the person or persons sought to 
be subpoenaed . The commission shall have 
t he power to issue subpoenas under the 
seal of the commission and direct the 
s ervice of the same . lf the commission 
shall determine that any applicant is 
not qualified to receive a license , a 
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l icense shall not be gr anted t o said 
applicant, and if the commission shall 
determine that any licensee is gui lty 
of vi olation of any of the pr ovisions 
of t hi s act , his or its license s hall 
be sus pended or r evoked . The f i ndings 
made by t he commission acting within 
its power shall , i n tho absence of 
f r aud , be conclu sive but the circuit 
court of the county in whi ch said hear­
ing is had or whero such licensee or 
applicant resides shall have po er to 
r eview said proceedings on writ of 
certiorari, or other proper pr oceed­
i ngs, pr ovided , Lhat appl ication is 
made by t he aggrieved party wi t hi n 
thir ty days after the determination 
of t he commission; or said h earing may 
be by mandamus br ought in a court of 
competent jurisdiction and such court 
shall make such ot her orders i n r e spect 
thereto a s justi ce may requi re, and the 
return of the commission to any writ 
issued by said court shall be acco.;panied 
by a transcrip t of t he papers 1'iled and 
pr oceedings had befor e s aid commissioner 
dul y certified. All expenses and costs 
of proceeding and hear ing under this sac­
tion shall be assessed and paid as costs 
are asse ~sed and paid in any court of 
recor d . " 

Under the . abo\e section the Commi'ssion may deny an 
application for a l i cense only af t 6r a hearing , of which the 
applicant shall be eiven a t least ten days written notice, 
specifying t he r eason for oeny1ng t he apolication . The 
Commission , i n its discretion may refuse a license to the 
applicant , under uect~on 7 , of the J.•issouri .keal Lstate 
Commiss ion Act, Page 427, . Laws of J..Lissouri, 1941, whi ch 
r eads as follows : 

\ 
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"A l icense shall be gr anted only to 
persons who bear , and to corporntio1s 
or ass ociations whos e officers bear , 
a good r epu t ation for honesty, i n tegrity, 
fair dealing , and who a re compe t ent to 
transact the busine s :;l of a real estate 
broker or a r eal estate salesman in such 
manner as to safeguard t he interests of 
pe r sons whom t hey represent . " 

CONCLUSION 

It is , the r efore , t he conclusi on of t his department 
that the Missouri rteal ~state Commission can exercise i ts 
di scre t ion in r ef u sing a license to a br oker whose record 
justifies gr ounds for declining the application in a c cor d­
ance with Section 7 , of the :rissouri Real ~state Commission 
Act. 

II 

Your second quest~on reads as f ollows : 

"Request a rul l ng from the Attorney' s 
off ice on the r i ghts of t he Commission 
to exercise discr etion in r efusing 
broker's license to an appl i cant whose 
principal sour ce of income is not deriv~d 
from real estate . {F'OR EU1PLE; : \le ~ve 
an appllca t ion f' rom an accountant empl oyed 
by t he Kansa s Ci ty Power and Light Company, 
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who states he uses his spare time , 
including some vaturday afternoons 
and ~undays , tryin~ to sell r eal 
es tate} . (Another example is an 
attorney who is actively engaged in 
the practice of law , and wbo has be­
come an expert on foreclosure ; in 
f act , he follows forecl osur e notices 
and sol icits tho ~ortgaror to permit 
him to file a bond for redemption . 
~any re 1 estate offices and loan 
companies have had difficblty with 
him , as he f iles no tices to redeem 
properties , pos ts bonds , collects 
his fee , and at the end of there­
demption period the "iort~a8&e se­
cures possession. 'Ihe only service 
he has rendered is possibly keeping 
t he r.1ortgagor i n possession of t he 
property for a number of months)." 

As to the ~irst part of this question 1n re~erence 
to an ~c9c~~ _ t ~mployed by the Aansas City Power & Li ght 
Company, we re.t er JOU to &ection 3 , of tLe ru ssouri heal 
Estate Commis9ion Act , Page 425 , Laws of kissouri , 194 1 , 
which part ially r eads as foll ows : 

' 
"A real est~te bro~cr is any person , 
copartnership association or cor pora­
tion , foreign or domestic , who adver­
tises , claims to be or hol ds himself 
out to the public as a LICET~~D real 
est&te broker or deal er and who for 
a co pensatior. or valuable co~sidera­
tion , as a whol e or partidl voca~ion, 
s ells or offers for sal e , buy or offer s 
to buy, exchanges or offers to c;chanee 
the r a l este tc of other s ; ~ -::- .. • '' 
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The second par t of your queation , which r efers to 
an attorney , is covered by the same section , wher~in it 
states: 

" ~~ ·::- * nor shall this a ct be con­
strued to i r clude in any way the ser­
vice r endered by an attorney- at- law 
in the performance of his duties as 
such; ~- -~- 'h • " 

Under the facts set out in the second part of your 
s econd question, even t hou~h it state s that he m s inter­
fered with the rights of the mortgagor in obtaining 
possession of the property, yet , it is a l egal proceeding 
and t he attorney is not required to obtain a broker ' s or 
sal esman ' s real estate license . 

C ... CLUSION 

It 1s , therefore , the opinion of this department that 
under the facts stated in your second question t h e F'issour i 
Real Estate Commi sslon may exer cise its discretion i n re­
fusing a broker's license to tl.e accountant employed by 
t he Kansas Gity Power & Li ght 0ompany, by r eason of Sec­
tion 7 of the Missouri Re~l Estate Commission Act , Page 
427 , wherein it stat es : 

" * -::- and who are competent to 
transact the business of a r eal estate 
br oker or a r eal estate salesman i n 
such manner a s to safeguard the inter­
ests of person s whom they repre sent . " 

We f urther hol d that t he Missouri heal Lste te Com­
mission may grant a license to the a ccountant, even t hough 
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he only uses hi s spare time trying to sell r eal estate . 

It 1s furt her t he opinion of this department that an 
attorney actually engaged in t he practice of law, in f ollow­
ing his profession, which includes r eal estate transactions, 
is not required to obtain a real estate l i cense. 

III 

Your third quest ion reads as fo llows: 

"Request a ruling from the Attorney 
General's office on the question of 
the rights of the Commission to exer­
cise discretion in refusing broker 's 
license to an applicant who has been 
convicted, served a sentence, and is 
on parole. 11 

The statute applicable to the above question is Section 
14 , of the Missouri Real l!.stat e Commission Act , Page 430, 
Laws of •1issouri , 1941 , which partially reads as follows: 

6 * * * No license shall be i~sued 
by the commission to any person known 
by it to have been convicted of forgery, 
embezzlement, obtaining money under 
false pr etenses , extortion, criminal 
conspiracy to defraud , or other like 
offens e or offenses, or association or 
copartnership of whieh such person is 
a member , or to any association or co­
partnership of which such person is an 
officer , or in which as a stockholder 
such person had or exercises a control­
ling interest either directly or indi­
rectly . " 

·- . 
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The above partial section sets out specific crimes of which 
persons have been convicted, and specifically states that 
the Co~ission cannot grant a license to such a p6rson . 

If the crime of which tho apnlican t has boen convicted 
is no t set out in Section 14 , supra , then the lissouri Real 
Estate Commission, in its discretion , may refuse to ~rant 
a l icense to t he person, by reason of Section 7 of the 
Ui s souri r eal Estate Commlssion Act, which pr ovi des t hat 
the license shall be gr anted only to person s who bear good 
reputation f or honesty, integrity and fair dealing . 

CONCJ USIOl~ 

It is , t b6r f:.forc , t he opi n'cn of this depe.rtxnent , 
in answer t o ! Our ttir a questi or , t hat the uis souri neal 
£.state Commission , ay exEircis€ its C.lscretion i n r t.>fuslng 
a broker ' s license to an applicant ~ho has been convicted, 
served his sente!J Ce and is on parole . 

IV 

Your fourth question r 5ads as fol lows : 

':Request a ruling from the At torney 
Genera l ' s office on the rights o!' 
the Commission to exercise discre­
tion in refusing a license on the 
question of 1nco.1petency due to l ack 
of trainine or experience of the appli­
cant . ~e have an applicant who stat es 
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he has not been in the real estate 
business but intends to engage in 
the · business , having had no previous 
experience or training. Could we re­
ruse , at least for a period of six or 
twelve months to all ow thi s a pplicant 
t o secure a license . " 

The statute applicable to the above question is Section 7, 
kissouri Real hstate Commission Act , Page 427 , Laws of 
Missouri , 1941, which reads as fol l ows: 

"A l i cense shall be granted only to 
persons who bear, end to cornorationa 
or associations whose officers bear, 
a good reputation for honesty, in­
tegrity, fair dealing , and who are 
competent to transact the business of 
a r eal estate broker or a real estate 
salesman in such manner as to safe­
guard the interests of persons whom 
they represent . " 

Thi s section specifically states that the license shall 
only be gr anted to persons who are co npetent to transact 
the business of a r eal esta t e broker , or real estate sales­
man in such a manner as to safeguard the interests of per ­
sons whom they represent . 

COl, CLJSION 

It is , therefore , the opinion of this department that 
the Uisaouri heal ~s tate Commission, ~ay refuse a license to 
an applicant on the question of incompetency due to lack of 
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training or experi ence of the applicant . 

·-
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It is further t he opini~n of this department that the 
Commission could r efuse a r eal esta te license to a broker, 
but must f ollow the procedure as set out in Sect ion 11, of 
t he Missouri Real Esuate Commission Act . 

v 

Your fifth question r eads as f ol l ows : 

"Request a ruling from the Attorney 
General's d~fice on the rights of t he 
Commission to deny an application for 
a broker's l i cense to an applicant 
who does not have a place of buslness . 
but who attempt s to carry on his busi­
ness from a r es idence ~hi ch rnay be 
zoned against business , or which in 
t he title itself restri cts t he r esi­
dence for private dwelling purposes . " 

After a careful s earch of the Uissouri ReDl Estate 
Commissi oh Act . as it appears at page 424 , Laws of i s souri , 
1941, we ~ind no provision that specifically provides that 
the applicant must have a place of business before being 
granted ~ license, and for that r eason we hol d that it is 
not peceseary t hat t he appl icant have a place of business . 
We further hold that the question of hzoning" is a matter 
for other authori ties, and not the lli s souri Rea l .!!.state 
Commission . · 

J 
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Your sixth question reads es fo l lows : 

"Request a ruling from the Attorney 
General's otrice o~ the rights of 
the 0ommisaicn to r ef use a license 
to an applicant wbo has been refused 
by some other Lepartment of the State . 
(FOH E~ PLE : We have an application 
from an ~pplicant who i s subject t o 
a J'issout>i Securities Commission cease 
and desist order . )" 

The statutes applicablb to this question are sections 
'1 and 14 of the L1i saouri Real ·.c'atate Commission Act , Laws 
of Missouri, 1941 . Under ~ection '1 if the applicant does 
not bear a ~ood r eputation the application may be denied 
and 1 t is in the discretion of the JJisaouri 1.eal Estate 
Connniasion, also , under uect lon 14, if the applicant has 
been found ~ilty of any of the crime s thc1ein included, 
to deny the application. That the applicant has been re­
fused a licen_se in other stat-e departmen ts uoes not , in 
i t self , preclude tl ... e Com:nission .from gran tin[ tbe license . 

It is , t her efore , t he opinion of this department 
that the hissouri heal Lsta t.e ~ol'04lission, in lts discr etion, 
under Sections. '1 anu 14 of t he ~.tissouri heal Zstate Com­
mission Act may refuse a license to an applicant , but not 
on the fact that he has been refused a licen se i n some 
other s tate department . 
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Your seventh que s tion reads as follows: 

"Request a rul1n~ f r oM the Attorney 
General 'a office on how tar tho Com­
mission can go to stop a person who 
advertlsos in tho newspapers as an 
agent and broker, or who is listed 
in an office building tenancy list 
as an agent or r eal estate broker, 
and uses this designation on letter­
heads but r efuses to appl y for a li­
cense. Can the Commission stop such 
a party . " 

The section applicable to this question is Section 
17, of the Missouri l.eal Estate Act; Page 431 , Ilaws of 
~iasouri; 1941, wnlch re£ds as follows : ~ 

"Any person or corporation violating 
any provision of thi s aot shal l be 
guilty of a misdemeanor, ana, i f a 
person ; be punished by a fine of not 
more t han ~ soo or by impriso~~ent in 
tho county jail; not exceeding six 
months, or by both such r1ne ~1d 
imprisonment; and if a corporation 
shall be punished by a ~ ine of not 
more than ~1,000 . Any officer or 
agent of a corporation , or member 
or a gent of a copartnership or 
association; who shall nerson&lly 
participate in or be an accessary 
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to any violation of t hi s act , shall 
be subject to the penalties herein 
prescribed for individuals . T.nis 
law shall not be construed to r~lease 
any person from civil liability or 
criminal prosecution under the general 
laws of this state . The commis~ion may 
cause complaint to be fi l ed tor viola­
tion of Section 1 of this act in any 
court of competent jurisdiction, and 
per form such other act as may be neces­
sary to enforce the pr ovisions hereof . " 

As provided i n the above sect ion , the ~ommission 
may , under Section 1 of the lolissouri heal Lstate Commission 
Act, prosecute a person who acts as a real estate ealesman 
or br oker without n l 1cense . 

CO. CL"JSI0!1 

It is~ therefore , the opinion of this department t hat 
if any person or corporation violates any of the provisions 
of the !Jissouri heal Estate <.:onnnission Act , he , or it, may 
be prosecuted by the Co~ission .· 

Respectf ully sab~itted 

W. J . rlUhl!C.C 
Assistant Attorney General 

APPROVED: 

ROY J.lc.KIT'l'RlCK 
Attorney General of uissouri 

WJB : RV ' 


