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URER: VACANCY: Person filling veacancy
ggUggzhngggeaaurer i1s not entitled to receive increase in

compensation during the term of office.

January 16, 1942

9,
1’7
Hone W. A. Holloway —:
Chief Clerk
State Auditor of Missourl
Jerferson City, Missowrl

Dear Mr. Hollowa 3

This 18 in reply to your letter of recent date
wherein you request an opinlon from this department
pased upon the following statement of facts:

"Recently the oifice of County
Treasury of Ralls County was vacated
end in the early part of thls month
an apvpointment was made by the Gover-
nor for the unexpired term.

"Last October the County Treasurer's
new salary bill became effectlve but
could not be applled in this county
because of the salary vasls establish-
ed by the new law. This was due, of
course, to the Constitutional barrler
of an increase in salary to an office
during his term. '

"The question has now been raised con-
cerning the salary basis ol the newly
appointed Treasurer for the remainder
of this term, and we would appreclate
your opinion on this question."

The oifice of county treasurer is not an office
created by the Constlitution of the State, there belng
only two county offlces that may be termed constitutional
offices, these being the offices of sheriif and coroner.
However, by Section 14, Article 9 of the Constitution,
the Ceneral Assembly is authorized to provide for the
election of such other county officers as the public con-
venlience may require. In accordance with this authorlza-
tion, the General Assembly, by Sectlon 13790, Article 8
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Chapter 100, provided for the electlon of a county
treasurer in counties having a population of less than
40,000 inhebitants. This sectlon 1is as follows:

"on the Tuesday after the first ionday
in November, 1938, and every four (4)
years thereafter there shall be elected
by the qualified voters of the several
counties in this state, now or hereafter
having a population of less than 40,000
inhsbitants and in counties having a
populsation of 75,000 and lesa than 90,000
Inhabitants, according to the last
Decennial Unlted States Census, a county
treasurer, who shall be commissloned by
the county court of his county, and who
shall enter upon the dilscharge of the
duties of his office on the first day of
January next succeedling hls election,
and shall hold his office for a term of
four (4) years, and until his successor
is elected and gqualified, unless sooner
removed from office: Provided, that
nothing in thlis section shall apply to
counties under township organization."

Ralls County, by the 1940 Census, has less than
40,000 inhabitants, anc ihe election of the County

Treasurer would be governed by thls section of the
statutes.

A vacancy occurring in the of'rice of County
Treasurer would ve fllled under Cection 11508, Article
2, Chapter 76, Re Se Mo. 1939, which 1s as follows:

"Whenever any vacaney, caused in any
manner or by any means whatsoever, shall
occur or exlst in any state or county
office, originally filled by election by
the people, other than the office of
lieutenant~-governor, state senator, re-
presentative, sheriff, or coroner, such
vacancy shall be fllled by appolntment

by the governor; and the person so appoint-
ed shall, after having duly qualified and
entered upon the discharge of his dutles
under such appointment, continue in such
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offlce until the first Monday in January
next following the first ensulng general
election--at which sald general election
a person shall be elected to fill the
unexpired portion of such term, or for
the ensuing regular term, as the case may
be, and shall enter upon the discharge
of the duties of such office the first
Monday in January next following said
election: Provided, however, that when
the term to be fllled begins or shall
begin on any day other than the first
Monday in January, the appointee of the
governor shall be entitled to hold such
office until such other date."

It will be noted that the county treasurer 1s
electaed for a term of four years, and until his successor
1s elected and qualified. In the event of a vacancy,
some person would be appointed to perfrom the duties
until a successor could be elected for the unexpired
portion of the term. It cbviously was the intention of
the lawmakers that the period for which the officer was
elected should be one term, without regard to the number
of persons who might have tenure of the office, and
that tenure of the office by more than one person would
not have the effect of creating a new term.

Section 8, Article 14, is the Sectlon of the Con=-
stitution which applies to your question. This section
is as follows:

"The compensation or fees of no State,
ecounty or municipal officer shall be
increased during his term of office;
nor shall the term of any office be ex-
tended for a longer perliod than that
for which such officer was elected or
appointed.”

In the case of Glvens v. Laviese County, 107 lo.
603, 1t was held this section was applicable to a county
treasurer.

The question of wnether or not a person appointed
or elected to fill a vacancy in an office is entitled to
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receive an increase 1n compensation, authorized before
his election or appolintment to fill the vacancy, but
which the officer whose teru he is finl:shing could not
have received, because of the above constitutional pro-
vision, 1s one wiich the Missourl appellate courts have
not passed on. In other states having somewhat similar
constitutional provisions, this question has been before
the courts and the decisions are not in harmony.

In the California case of Larew v. Newman, 23
Pac. 227, when & similar question was presented to the
Supreme Court of Californla, the court ruled agalnst
allowing the person filling the vacancy to receive the
increase in compencation. The following quotation is
from this case:

" % % % % % Afterwards, and before he had
resigned, the general county government
act (approved Harch 14, 1383, went into
effect, by whlch the salary of sald office
was fixed at {650 per annum. This act
enacted that its provisions for sslaries
fshall ndt affect the present incumbents;'
and also that a vacancy In an office
should be filled by appointment by the
supervisors, 'the sppointee to hold office
for the unexplired term.” Sectlon 9, art.
11, of the state constitution, provides
that 'the compensation of any county % % =
officer shall not be increased after his
election, or during his term of office.!
Section 1004 of the Politlical Code provides
that 'any. person elected or appointed to
fill a vecancy, after filing his officlal
oath and bond, possesses all the rights
and powers, and is subject to all the lia-
bilities, dutlies, and obligations, of the
officer whose vacancy he fllls.' Ve think
that under these constitutional and stat-
utory provisions, plaintiif merely stood
in the shoes of Egenhoff, and gained no
additional rights. The increased salary
did not commence until after the expilration
of the term for which Egenhoff had been
elected, and that result could not be
evaded either by Egenhoff resigning and
procuring himself to be appointed, or by
his resigning and allowing some other per-
son to be esppointed. The judgment is
affirmed." '
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The case of Storke v. Goux, 62 Pac. 68, also a
California case, in which it was sought to have the
case of Larew v. Newman, supra, overruled, followed and
cited with approval the Larew case. The case 1s also
clted with approval in the case of Villson v. Shaw, 188
Ne We 743, decided by the Supreme Court of Iowa in 1922,
and in the cese of State ex rel. Hovey v. Clausen, 251
Pac. 772, decided by the Supreme Court of lashington in
1922. In both of these cases the person illing the
vacaney was denled the increased compensation. The
Kenitueky case of Bosworth v. Illlison, 147 S. W. 400, 148
Ky. 708, is also & case which i1s simllar, and in which the
case of Larew v. Newman, supra, is clted.

The most recent case we find cliting and follow-
ing the Lerew case, supra, is the case of Clark v. Froh-
miller, 88 Pac. (2d) 542, declded by the Supreme Court
of Arizona in March of 1939. In none of these cases was
the constitutional provision identical with ours.

The leading case allowlng the person filling the
vacancy to recelve an lIncrease In compensation which could
not have been received by the person whose term was being
filled, is the case of State v. Frear, 120 N. W. 216, 138
Wis., 536, 16 Ann. Cas. 1019: This case recognizes the
rule announced in the cacse of Larew v. Newman, supra, as
the general rule, but allowed the person filling the
vacancy the increased compensation. The ruling was large-
ly based on aduinistrative interpretation acquiesced for
over fifty years. This case 1s followed in the Oklahoma
case of Carter v. State, 186 Pac. 464, 74 Okla. 31. The
Montana case of Sttate ex rel. Jackson ve Porter, 1388 Pac.
375, allowed a person filling & vacancy in the office of
district judge increased compensation which the person
whose term was belng filled could not have received.

This case was declded upon the ground that constitutional
provislone pronlblting increase or decrease of compensa-
tion during a term of office,were placed in constlitutions
to prevent laproper Influence by the leglislative branch

of the government upon the executive and judicial branches
of the governuient. The authority clted is 1 Kent's
Commentaries, p. 3935; The Federalist No. 79; 1 Scott's
Federalist and Other Constltutional Papers, p. 431. After
allowing the person filling the vacancy to receive the
additlonal compensation, the court mentioned all of the
above mentioned cases and a few others without comment and
the decision was not based on any of them.
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In the early Tennessee case of (Galnes v. Horrihnn,
4 Lea Tenn. 608, a similer result was achleved. The
constitutional proviesion there construed ussd the word
"time" instead of "term", and the decislon ls based on
the use of this word "time."

The cacses mentioned will serve to illustrate
the lack of harmony in the decisions on similar ques-
tions. The cases allowing the person fllling the vacancy
to receive the increased compensation, while uniform in
the result achieved, namely, permltting some person to
have an increase in compensatlion, are not uniform in
thelr reasoning or the authority upon which the decl sions
are based. The cases refusing the increase in compensa=-
tion are more nearly uniform in the reasoning and all
follow the case of Larew v. Newman, supre. As pointed
out heretofore, the case of State v. Frear, 120 N. W.
216, 133 Wis. 536, recognizes it to be the general rule
that the person filling the vacancy is not entitled to
recelive the ncrease in compensation, and indicates the
general rule might have been followed, had it not been
for the administrative interpretation in that state.

The provision of the California constitution con-
strued 1n the case of Larew v. lNewman, supra, provided
that the compensation of any county officer shall not be
increased after his electlion, or duri his term of
office, and the statute relating to vacancies provided
the person filling the vacancy should possess all the
rights and powers, and be subject to all the liabllities,
duties and obligations, of the officer whose vacancy he
fills. The Missourl Constitution, Sec. 3, Art. 14,
supra, provides that the compensation of no state, county,
or municipal officer shall be lncreased during his term
of offlice. .

In the case of State ex rel. Emmons v. Farmer,
271 Ko, 306, in ruling upon the meaning of Sec. 3, Art.
14, of the Constitution, the Supreme Court used the
following language: (l. c. 314)

lern by statute opnly, and in no wise re-
fers to the individual who may incidént-

ally ha pen tg be the incumbent for nfre
than one term.
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Under the provisions of Section 11509, supra, a
person filling a vecancy performs the duties of the
office for the unexpired portion of the term of the per-
son succeeded, and Goes not have a separate term. The
person origlnally elected to the office could not have
received an increase in compensation during hls term.

CONCLUSION

The concluslon is reached that a person filling
e vacancy for an unexpired portion of the term of a county
treasurer is not entitled to receive an increase in com=-
pensation which the person elected for the full term could
not have received.

Respectfully subuitted,

Ve Os JACEKSON
Asslstant Attorney General

APPROVED:

VAIE C, THURLO
(Acting) Attorney Ceneral
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