
RCHI>~ ;;N-t> ~£$ (1) Commissioner cannot appoint hi s rother 
+ ~ work as laborer on the roads; {2) i t is against publ c 
ro Licy to s~ll supplies to his (Commissioner's) road di trict; 
~n& {3) city attorney of city in special road district ay 
ch~rge for legal services rendered special road distric • 

Hon . d lson L . liill 
Prosecuting Attorney 
Ray County 
kicnmond, "issouri 

Dear 8ir: 
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Your rc~~cst of Oc tob er 1 , 1942 , for nn opin:on 
on hree QUOS tiOllS, i n rt:fero~ ce to upC Ci.c.~.l I one .istr cts 
org• .:.zed under Section 8 6r/0 •• • ... • •. is ~o.J.ri , 1939 , ha:~ 
bee . received . 

1 

Your first question roads as f ollows : 

"Can one liOl!1nissim.e ... enploy r..ls brother 
to ork as a laborer on the roads i , said 
district and pay him out of the ~is~rict 
funds '? tt 

The corstitatl onal section applicable to tte abov 
question is uection 13 , Article XIV o1 tho Constitutio of 
Missouri , vhich r eads as .follows : 

"Any public o.ff!.cer or employee of 
this ~t~te or of any political sub­
divisior tr-6rE>of .-ho shall , by virtue 
of said office or empl oyment , have 
the right to name or appoint any per­
son to render sorvica to the State or 
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to any political subdivision thereof, 
and who shall name or appoint to such 
service any r elative nith1n the fourth 
degree , either by consanguinity or af­
fi1ty , shall thereby(forfeit hi s or 
her office or e:::nplo~t . " 

i . 

Ther e is no questi on but that the Commi ssioner o 
Specia l Road ~istrict or gar.ized and acting under Arti 
10, Chapter 46 R. s . ~~issouri , 1 939 , i s a public offi 
Re is a public off icer for the r eason that he has a d 
nated term of of f ice , as set out under Section 8 675 R 
~i s eouri, 1939 . He is a l so ir.vested with some portio 
the sovereign functions of GOVernment to be exercised 
the benefit of the publ ic . That he is a publ ic offi 
was he l d in the def i nition set out i n the case of Sta 
ex inf . Lllis v. Perguson, 65 s. \ .. {2d) 97 , Par . 7 , 
t he court said: 

'•The first question in t his cor nection 
is: Is the mayor of a city of the 
third class a public officer? The an­
swer must be ye s . A public office is 
well defi ned to be : ' The right, authority 
and duty created and conferred by law, 
by which for a gi ven period , fixed by 
law, * * * an i ndivi dual is i nvested 
with some portion of the sovereign func­
tions of government, t o be exercised, for 
t he benefit of the public,• and a public 
officer is one who receives h is authority 
from the ·law and dischar ges so~e of the 
functions of governmen t . hasting v . 
Jasper Count y , 314: ... o . 144 , l oc . cit . 
149 , 150 , 282 & . w. 700 , 701 . .. 
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Lf t he OolTm}issioner, as set out in the above que• tion , 
has the power to appoint , or participates i n the nppo n t ment 
of his brother t o work in t he road district , and pay 1m 
out of t he district func s , he is violating Section 13 of 
Article XIV of the Consti tion of JUssou ri, ?7h!ch sect is 
self enforcinr; . 

lt has been held i n t hi s dt a te t!~t where the ap 
ment is made by a board and t he appointee comes with i 
limitatiJns, as set out under Jecti on 13, of Article 
of the vonstitution of uissouri , and is r ot appointed 
voted up~n by t he board member who is a relative of h 
nepotism section is r.ot viola ted . It wa~ so held i n 
case of Sta te v . becker , 81 ~ . • (2d) 948 , 1. c . 950 
t he court said : 

"The relator takes t he oosition that the 
true meaning of said provision , as de­
cided in that case, wou ld render the 
appointment of Commissioner ~utton by 
the two members of the Court of Appeals 
not related to hi~ , just as obnoxious to 
the provision a. s 11' one of the two were 
related t o him ; this , notwithstanding 
the fact that the t h ird mem\ cr, who is 
related to the pronosed appoint ee , de­
clines to participate in any manner in 
the purpose of his associates or in aid 
of the result of the combined action of 
the two . 

"In the carefully considered opinion i n 
that case , written by Gantt, c. J . , the 
conditions that led t o the adoption of 
t ho nepotism orovision , and the evils 
sought to be cor rycted thereby , are 
pointed out and cocnented upon . It 
is unnecessary to r epeat here what was 
there snid in that regard . Any i r. ter­
ested reader may examine that case for 
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details . The decisive passage quoted 
by the rel ator from that opin ion is as 
follows: ' The amendment is directed 
against officials who shall have (at 
the time of the selection) uthe right 
t o name or appoint 11 a person to office . 
Of course, a boar d acts through its 
official members , or a majority. there­
of . If at t he time of the selection 
a member has the right (power ) , either 
by casting a deciding vote or otherwise , 
to name or appoint a person to offi ce, 
and exercises said right (power) in 
favor of a relative within the pro­
hibited degree, he violates t he amend­
ment . •" 

co 1\CLu·sr oN 

It is , therefore , qhe opinion of this department , 
if the Commissioner par~icipated in the appointment of 
brother he has violated fSection 13, of Article XlV of 
Constitution of .l.Lissour1,1 Q.ut if his br other was appoin 
sol ely by the other two members of the Board of Commis 
then Section 13, of Article XIV of the Constitution ha 
been violated. 

II 

Your second que stion reads as follows: 

"Can a Commissioner order gasoline and 
other fuel to be purchased by the Road 
District foremar from a t'irm composed 
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of the Co:m.."ilissioner o.r.d his br other?" 

ln a careful r esearch for prohiloitions azai nst ar 
officer of a roan district buyin¢ supplies f rom a f irm 
in which the officer is a r,,t}mter , or is i nterested , v1e find 
no statute which pr ohibits such a purchase . Tlw court of 
t his ~tate , however , r..ave held that s u.ch or oceedings b off i­
cers of the s ta ~e , county, or other ~icipal corpor at or 
is a ,ainst public policy. l'he case of .tat.e v . Lowma.n , 184 
Mo . Aop . hep . 549 , is a case y·here a member of t ho cit 
council attempted to appol nt himself city cler k of tho 
of &pringfi eld, . issouri . I r that ca~e tho court , i n 
i np that it was a~ainst public ool icy f or a outl ic off 
to attempt to use his ofl'icie.l oower dir e ctl y , or indi 
to incr ease tne emol unents of h~s of fi ce , a t pa0e 557 , 

"A gr eat s tatesman has voiced the basic 
principles yov€rnil, offi~ial conduct 
by declaring t hat : 'A publ ic offi ce i s 
a public trust . ' ~ike a trustee , su.ch 
officer must not ..1se the. f mds or pov;ers 
entr sted to his care for his own priva t e 
gain or advancement . To a llow L.im to do 
ot:~er' ise is a ainst -- :.Jblic oolicy. I t 
is of the u t mo s t i mportance that every 
one accepting a public office shoul d de-
vote ~is time and abil:~y to t he discl~rge 
of thE. d'.lt ies portainin thereto without 
exoectati~n of perso~a.l rew~rd or profi t 
other t han t he aalo.rJ ... 'ixed at the tine o1' 
accepting the same ; and t.lla t ho sho lc do so , 
except for a most weighty reasoP , to the 
end of his t er m. Certainl y th~ trend und 
pol .!.cy of our lar' 1 .r .. .!.s respect is to rc­
lnove from :r: 'ollc officials , so rar as .ossi­
ble , all te~ptation to use tlmt official 
porTer; airectly or i r G.irectly , to 1r cr ease 
t he emol uments of such office; and so they 
are forbidden t o become i nterested in con­
tracts l et by t hem, or t o have thei r sala­
rie s i ncreased or a ecr eased , or t o accept 
offices created by themselves . " 



• 
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'Ihe abovE> case was a que at::on :>1: wor k1r 6 1 or the 
of which he ~~sa member , but the same t heory should a 
a pply to the tuyin :1 of supplies or c.ntc.rir '-~ into c:>r.tr 
as a member of a bod'J' with c t:1r-m in rLich he is it tc.r 

cor CI/JSioT 
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~herefore , it is tho opinion of tria c e~artcent t_at 
it is against public 'policy for a vommissi :>ncr of a up cial 
.Lioac. ...,istrict , or ganized under ~ection 8673 h . ~ . Hiss 
1939 , to order >asol ine end other fuel to be purcLas~~ 
the road wistrict fore .. ,an from a firm co -nposed of tu. om­
missioner and his b r other • 

. o do IJ ) t hol d , ho\·1ev(;r , that this is a criminal ct , 
but do hold it ould be a civil afiirmetivE. defense o a 
suit for the p·1rcrase .... i<;e under the contract . 

III 

Your third question reads as fol lows: 

"'l'his being a ~one. istrict , in whic~ tl.e 
Commissioners r..re ~elected by ... ne .... ~ayor 
and Council , togetl~er . ith the l..o·-.1nty 
Co rt , ~ :>·,ld t'le vity J.ttorney of tl e 
City, which crea te~ said district , be 
bound to render his services free , or 
without extra charee other tha~ ni s 
usual salary as Ci ty Attorney , for 
legal advise to saia commis sioner , and 
his advise anc legal work doLe in draft ­
ing a boLd issue , if one Provision of 
t he Ordinance is as follows : 
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" ' ':be ~":_ty :.ttorney shall draft all 
bonds , contracts and su.ch other l nstru­
meP-ts of ·ritin~ as nay be re~1lred by 
the ~ity Councll , anc examine and inspect 
tax assessmc4t rolls , and a l l proceedin~s 
l n reference t0 t~e collec tio of taxes 
and assessments , nne nerfor.m such o t her 
pr ofeasioral s~rvlce 1' cldent t o his of­
fice as may , i n any case be re ~~ ired by 
t h e city council or a ny of its co~ ittees 
or off "cers . ' " 

In the fac ts state~ ir. your thirC qu ~tlon , you 
set out part of e. city ordir1ance , which i r: no way eff 
t he actior of the c ity attorney in advisin;r , or rer;de 
services t o the ~pecial Road uistrict of ~ay ~ounty . 
city attorney is employed by the city, the name of wh 
you do tOt 111ent ion in your reque"3t , but t......e city i r n 
ray is co nected Tith the ~pecial oaQ District, exce. t 
t het 1. tL- organization of tr.e road district , ~r.rer e c­
tio~ n675 ~ . s . , 1ssour1 , 19~ ~ , the mayor and member s of 
the ci ty council of the city lthin the special road !s­
t r ict at the time of the Qrgan1zatl ~n , togcth~r with he 
me..:nbers oi' t he co.mty court of thL c o·mty ln which th 
district 1s loc~ted mee t within tTo r.eeks aft er the a 
tion of the proposed district and appoint a board of m­
missioners co '!)O s ea. of t.!::.r ee persons , one to sc~ ve tl 
years , onEJ _or t\"''o years , and one for fo'l...r yoo1 ... , who 
be r e sident taxpayers of tho district , and ser ve ur.ti 
thei r successors are sppointed and 1~~1tr:ed . 

~he r oad district is a separat e entity f rom that of 
t he city one , under t re provisiono of Section 8674 • ~ . 
Missour i , 1 039 , it is cpccifically set out tl~t the 
district shal l be a bod: corpor ate , havinG a special e , 
and shall be capable of suing and be ing suod , and of c n­
tra cting and be.in~ cortracted with . The city, uJoC"'Pt hysi­
cally , is ir. nc t~ay a part o1' the specia l road dlstri t . 
The ordinances of the city do not i n any way GOVc.r n o 
contr ol the city a t torney in hi s act ions. in r ender! 
services a s an a +- torney at law, ror compensation , t o 
special road district , and h is salary and employment 
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not include the rendering of such serv~ces without co pensa­
tion. 

CO!tCLUSION 

Therefore, it is the opinion of this aepartment t t 
ever though the city created the special road district , as 
organized under ~ection 8673 h . ~ . ~issouri , 1939 , the 
city attorney is not bound to render his services free 
without extra charge for legal advi ce to said commissi 
or for his advice and legal work done in drafting a bo 
issu~ . 

Respectfully submitted 

W. J . BORKb. 
Assistant Attorney Gener 1 

A~PRvv ...... D: 

ROY Mc Kl 'ITRICK 
Attorney General of ~issouri 

\YJB : Rv; 


