monbs nD BRIDGES - (1) Commissioner cannot appoint his

rother

|+ » work as laborer on the roads; (2) it 1s against public
roklicy to sall supplies to his (Commissioner's) road district;

and (3) city attorney of city in special road district

charge for legal services rendered special rocad district.
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October 7, 1942

Hon, Wilson L, Hill

Prosecuting Attorney /
Ray County J:SZ, C:)

Kichmond, lissouri

Dear oir:

Your request of Uctober 15, 1942,'f0r an opinion

on three suestions, in reference to Speclal load Listricts

organized under Sectlon 8673 K. Se Wissouri, 1939, has

been received,

Your first questlon reads as followsi

"Can one Commissioner employ his brother
to work as a laborer on the roads in sald
district end pay him out of the Listrict
funds?"

The constitutional section applicable to the abov

question is Sectlion 13, Article XIV of the Constitution of

Missourl, which reads as [{ollows:

"Any public officer or employee of

. this State or of any pollitical sub-
division thereof who shall, by virtue
of sald office or employment, have
the right to name or appolint any per-
son to render servicé to the State or
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to any political subdivislon thereof,
and who shall name or appoint to such
service any relative within the fourth
degree, either by consanguinity or af-
f ty, shall thereby {forfeit his or
her} office or employm' t."

There is no question but that the Commissioner of a
Special Koad Listriet orgarized and acting under Article
10, Chapter 48 K. S. Missouri, 1939, is a public offigder.
He is a public officer for the reasorn that he has a desig-
nated term of office, as set out under Section 8675 K4 S.
iiissouri, 1939, He is also invested with some portion of
the sovereign functions of government to be exercised |for
the venefit of the publie. That he is a public offiger
was held in the definition set out in the case of State
ex inf. Ellis v, Ferguson, 65 S, W, (24) 97, Par. 7, where
the court sald:

"The first question in thls cornection
i1s: 1Is the mayor of a city of the

third class a public officer? The an-
swer must be yes., A public office is
well defined to be: 'The right, authority
and duty erested and conferred by law,

by which for a given period, fixed by
law, 3 % 3 an individual is invested
with some portion of the sovereign func-
tions of government, to be exercised, for
the beneflt of the publie,' and a publie
officer is one who receives his authority
from the law and discharges some of the
functions of govermnment. Hasting v.
Jasper County, 314 Mo, 144, loc. cit.
149, 150, 282 &, W, 700, 701."
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1f the Commissioner, as set out in the above quegtion,
has the power to appoint, or participates in the appointment
of his brother to work in the road district, and pay him
out of the district funcs, he 1s violating Section 13 |of
Article XIV of the Constltion of Missourl, which section 1s
self enforeing,

1t has been held ir this Stete that where the appoint-
ment i1s made by a board and the appointee comes within the
limitations, as set out under Section 13, of Article NIV
of the Constitution of Missourl, and is not appointed |or
voted upon by the board member who 1is a relative of his, the
nepotism section is not violated. It was so held in the
case of State v, Becker, 81 S, W, (2d4) 948, 1. c¢. 950, where
the court sald:

"The relator takes the position that the
true meaning of said provision, as de-
cided in that cese, would render the
appointment of Commissioner Sutton by
the two members of the Court of Appeals
not related to him, just as obnoxious to
the provision as if one of the two were
related to him; this, notwithstanding
the fact that the third member, who is
related to the proposed appcintee, de-
clines to participate in any manner in
the purpose of his assoclates or in aid
of the result of the combined action of -
the two.

"In the carefully considered opinion in
that case, written by Gantt, C. J,., the
condlitions that led to the adoption of
the nepotism provision, and the evils
sought to be eorrected theredby, are
pointed out and cormented upon. It

is unnecessary to repeat here what was
there said in that regard. Any inter-
ested reader may examine that case for
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detalls, The decisive passage quoted
by the relator from that opinion is as
follows: 'The emendment is directed
against officials who shall have (at
the time of the selection) "the right
to name or appoint” a person to office.
Of course, a board ascts through its
official members, or a majority there-
of, 1f at the time of the selection

a member has the right (power), either
by casting a declding vote or otherwise,
to name or appoint a person to offlice,
and exercises seid right (power) in
favor of a relative within the pro-
hibited degree, he violates the amend=-
ment,'"

. CONCLUSION

It 1s, therefore, the opinion of this department,
if the Commissioner par%icipatod in the appointment of
brother he has violatediSection 13, of Article X1V of
Constitution of Hilssouri, but if his brother was appoini
solely by the other two members of the EBoard of Commis
then Section 13, of Article XIV of the Constitution ha
been violated.

II
Your second question reads as follows:

"Can a Commissioner order gasoline and
other fuel to be purchased by the Koad
District foremar from a firm composed

that
his

the

Led
ioners,
not
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~

of the Commissioner and his brother?"

In & careful research for prohibitions ageinst an
offlcer of a road district buying supplles from a firm
in which the officer is a memver, or is interested, we
no statute which prohibits such 2 purchase. The court
this State, however, have held that such proceedings d

find
of
offi-
on

cers of the state, county, or other municipal corporati
is ageinst public policy. 1he case of State v, Fowman
Mo. App. Kep, 549, 1s a case where a member of the cit
council attempted to appoint himself clty clerk of the
of Springfield, lissouri, Irn that case the court, 1in

ing that it was against public policy for a public off
to attempt to use his officlel power directly, or indil
to increase the emoluments of his office, at page 557,

"A great statesman has volced the basic
principles governing official conduct

by declaring that: 'A public office is

a public trust,'! Like a trustee, such
officer must not use the funds or powers
entrusted to his care for his own private
gain or advancement. To allow kim to do
otherwise is against public policy. It

is of the utmost importance that every

one accepting a public office should de-
vote nis time and abllity to the discharge
of the duties pertalining therato without
expectation of personal reward or profit
other than the salary fixed at the time of
accepting the same; and that he should do so,
except for a most weighty reason, to the
end of his term., Certainly the trend and
policy of our law 1n this resrect is to re-
move from publlic officials, so far as possl-
ble, all temptation to use that official
power, directly or indirectly, to increase
the emoluments of such office; and so they
are forbidden to become interested in cone-
tracts let by them, or to have their sala-
ries increased or decreased, or to accept
offices created by themselves."

184

city
ld-
cial
ctly
said:
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The above case was a question of workirg for the body
of whlch he wes a member, but the same theory should apply
aprply to the btuying of suppllies or entering inte contr:cts_

as a member of a body with e firm in which he is inter

CONCLUSIORN

Therefore, 1t is the opinion of this department t
it is ageinst public policy for a Commissioner of a op
noed Listrict, organized under Section 8673 K, 5, liss
1939, to order gasoline end other fuel to be purchased

sted.

hat
eclal
uri,

by

the hoad Listrict foreman from a {irm composed of the Lome

missioner and his brother,

we do not hold, however, that this is a criminal pct,

but do hold 1t would be a civil affirmetive defense on
sult for the purchase orice under the contract.

I11

Your third question reads as follows:

"This being a Road Listrict, in which the
Commissioners sre selected by the Mayor
and Council, together -with the County
Court, would the Uity Attorney of the
City, which creasted said distriet, be
bound to render his services free, or
without extra charge other than his
usual salary as City Attorney, for

legal advise tc sald commissioner, and
his advise and legsl work dore in draft-
ing & bond l1ssue, 1f one Provision of
the Ordinance 1s as follows:




Hon, Wilsor D, Hill (7) October 7, 1942

"1The City Attorney shall draft all
bonds, contracts and such other instru-
ments of writing as may be requlired by
the City Council, and examine and inspect
tax assessmert rolls, and all proceedings
in reference to the collectlon of taxes
and assessments, and perform such other
professlonal service incldent to his of=-
fice as may, in any case be reguired by
the city council or any of its committees
or officers.'" '

In the facts stated 1r your third question, you have
set out part of a city ordinance, which in no way effgcts
the asction of the city attorney in advising, or rendering
services to the Spneclal lioad vistricect of Key Lounty.
city attorney 1s employed by the city, the name of wh
you do not mention in your request, but the city in n
way is connected with the Special FRoad District, exce
thet in the orgsnlization of the rosd district, under
tion 8675 K, S, Yissouri, 1938, the mayor and members
the city council of the city within the special road dis-
trict at the time of the organlzation, together wilth
members of the county court of the county in which t ;
district 1s located mect within two weeks alftcr the adop- *
tion of the proposed district and appoint a board of
missioners composed of three persons, one to serve thnee
yeers, one for two years, and one for four years, who [shall
be resident texpayers of the district, snd serve until
their successors are appolnted and quslified.

The road district 1s a separate entity from that |of
the city and, under the provisions of Sectlon B674 N, S,
Missourli, 1658, 1t 1s specifically set out that the d
distriet shall be a body corporate, having a special ’
and shall be capable of sulng and being sved, and of con=-
tracting and belng contracted withs The city, except ysi-
cally, is in no way a part of the special road distrigt,
The ordinances of the city do not 1n any way govern
control the city attorney in his aections, in renderi his
services as an attorney at law, for compensation, to
special road district, and his salary and employment
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not include the rendering of such services without conm
tion.

CONCLUSION

Therefore, it is the opinion of this department t
even though the city created the special road distriet
orgaenized under Section 8673 K, S, Missouri, 1939, the
city attorney is not bound to render his services free
wlthout extra charge for legal advice to said commissl

pensa-

hat
, 88

or
pners,

or for his advice and legal work done in drafting a bond

issue,

Respectfully submitted

We J« BURKE

Assistant Attorney General

APPRUVED:

ROY MecKI1TTRICK
Attorney General of iissouri
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