INTOXICATING Licensee may employ agent to conduct h
LIQUOR: business.

December 23, 1942
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Honoreble . G. Ienderson P l
Supervisor 4
Denartment of Liguor Control
Jeffercon City, lssouri c::j
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Dear Mr. lenderson:

|
Under date of December 14, 1942, you wrote this

office requesting an cpinion as follows:

"I respectfully request an cpinion from your of-
fice upon the following question:

"When the holder of a licenee, issued by the
Supervisor of Ligquor Control, executes a power
of attorney to another indlividual empovering
such individual to conduct, manage, or sell the
busineses, tc nay all taxee on the same, &nd to
obtain licenses necescsary, is it legal for the
attorney to continue the businears under the

same license or should a new license be required
in the name of the attorney?

It 1s first desired to call to your attentiol
some statements cof fundamentel law appliceble to your
question. In this conneetion your attention is direcf
ed to the definition of a power of attorney found in Vi
ume 2 of Corn-us Juris ct page 4523:

"an egent for any purpose may be, and often is,

a»nointed by a writing, called his power or let-
ter of attornev, which i¢ defined as an instru-

ment authorizing a verson to act as the agent or
attorney of the person granting it.™

=

L=
D1 -




Hon, v, G, lienderson -2= December 23, 1

following brief extract from Volume 2 of smerican Juri
prudence, page 29, paragraph 25:

Also the followingz statement from Volume 37 of Corpus
ris at pasge 243 from parsgranh 100:

a license to deal in intoxicating licuors are set out
Section 4906 &, O, lo., 1979:

It ies next desired to call to your attention

"Attorneys in faet created by formal letters of
attorney ere merely special kinds of agents., In
metters with respeet to the extent of their au-
thority and the menner in which they exercise
it, they differ little, if eny, from other
egents, * ¥ ¥ F ¥ w

"Unless prohiblited by stetute, & llicensed per-
son or Tirm may exerclse the privilege conferred
by the llcense through clerks or sgents; but
under some statutes, a separate license must be
obtained or caeh agent.”

The qgualifications required of an applicant

"o person shall be granted a licence liereunder
unlees suchk person is of good moral character
and a qualified legel voter z2rd a taxpaying
eitizen of the count;, town, city or villace,
nor shall any corpcration be granted a license
hereunder unless the managing ofTicer of sueh
corporation is of good moral charaeter and a
qualified legal voter znd taxpaying eitizen of
the county, town, city or village: and no pere-
son shall be granted a license or permit here-
under whose license as such dealer has been re-
voked, or who has been convicted, since the ra-
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tification of the twenty-Tirst smendment to the
Constituti n of the United -tates, of ¢ viola-
tion of the proviclons of any law apnliceble to
the manufacture or sale of intoxieatings liquor,
or who employs in hle business as sueh dealer,
any nerson whoge llecence i.as been revoked or who
hag been convicted of viclating such law since
the date aforesald: +Yrovided, that nothing in
this section contained shall prevcent the issu=- |
ance of licenses toc nonrecidents of llissouri or |
foreisn corporations for the privilege of sell-
ing to duly licensed wlolesalers and soliciting
orders for the sale of intoxicating liquors, to,
b or through a duly licensed wholesaler, with-
in thls state.”

and by thLe provisions of Lection 493 Kk, S5, ilo,, 1939, a
license to sell intoxicating liguor is not transferable.

The selling of intoxicating liguor is a buseiness
wiichh a nerson may not engage in as a matte: of right but
may only engage in suclh bueiness in accordasnce with the
lavs repgulating such »rivilege which have been enacted
governing the sellin~ of liquor. /.« careful search of| the
Ligquor Control .act does not reveal any prohiititlions aspinst
e licensee having an azent to operate his business, and no
lilerouri cases hove been found dealing with thie quesggon.

.owever, cares from other states have been “ound,. In the
case ol Rana v. State, 11 S, W. 92, deelded by the Supreme
Court of ..rkansas, it was recornized by the Court that
while possession of liguor ralsed a 1re°umption that the
person in whose .possession the liquor was found was the
owner, that it would be a vulid defense to a charpge of 1l-
lepal nossession, that the liguor wse held by an authorized
acent ol someone who wae duly licensed. In the .labd
case of larnard v. State, decided by the Supreme Court| of
«#labama, reported in Vol. 48 So., Rep. at page 483, the
Court speoifioally recognized the risht of an unlicensed
agent to have nossession of the liquor of "1s licensed|
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principal. From thie cuse the followlng quotation is
taken:

" nard's relation to the business of retailings,

"From the whole arrangement between the partiesb
read from thelr writings, Barnard was an employé
ol the licensee to conduet the business until
the agrecd purchase price was naid, and was to
be paid a monthly salery for his services. The
provision for Larnard's engarement as manager of |
the business was induced by an idea of securing |
Barnard in the vayment of the purchase price, |
due frou Lenzer, for the stock, and wae entirely
consistent with the proteetion the parties de-
sired and egrecd to afford Barnard in the oremi-
£es, That considerstlcn or inducement did not
render the businees eny the less Lenzer's busi-
ness of retalling the stoe:i. And the provision
in the mortgape thet poseession should be with
Larnard uatll tile purchease vnrice was pald obvi-
ously from sales to be elfected from tle stoeck
wae, for llke reason, an element not only of se-
curity to Darnard, the seller to Lenzer, but was
also, conesistent with the aanle authority conrer-
red by Lenzer on Barnerd sas general mana-cr of
the business, Had the stock been burned without
Barnard's misconduet, manifestly the loss would
have been Lenzer's, It was his property, sub-
Jeet to ithe lliablility fastened upon it by his
purchase from Baiuard. Jor purposes of taxavion
it was Lenzcer's property, not Barnard‘'s, and
might have been the subjeot 07 levy and sale une-
cer execution for lezal lliabilities not caneeled
by the adjudication of Lenzer's bankruptey. Un-
der the clircumstances here present, wa think Lard

conducted as shown in the reccord, was that of an
employe of the licensee, and within the nrotec-
tion of the license to Lenzer to retall liquors.™
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The ljichigan case of Viemer, Prosecuting . ttor-
ney, v, snappen, Circuit Judge, decided by the Supreme
Court of liichigan and reported in 134 N, 7/, Hep. at page
481,is another case recognizing the risht of a liguor
licensee bto liave his bhusiness conducted by an asent. he
stronzest case we have been ahle to find is the case o
State v. budley from tlie annellate court of Indisna, re-
ported in Volume 71 of ¥, Z. ken. at paze875, from whi?h
case the followin~ guotation is talien:

"The appellee was indieted for selling intoxica- |
ting liguor wlthout a licensec. Upon trisl by
the court he was aecquitted. The evidence con=-
sisted of an arreed statement of the faets, from
which it apheared, among other things, that the
appellee, at the time of the sale in question,
was carryinz on the saloon in the city of Wabash,
Wabash county, where the sale was made by him as
an employe of one Morrow, owner of the saloon and
of the llquor scld, under a written contract of
employment between Morrow and the apnellee, The
sale was made in September, 1903. liorrow was
duly licensed to s=ell liquors at that place for
one year from January 20, 1903, he being then,
and for more than threec months orior to that date,
a bona Tide resident of loble township, .Jabash
county, Ilnd, e sold intoxicating liquors un-
der the license until ldarch 1, 18035.. About that
time he removed to the city of .eru, -iami coun-
ty, Ind., where e was living at the time of the
trial, having continucuely livec¢ there from about
March 1, 16035, ihe annellee had no liceuse, and |
the gale in question wase rude in nursuance off the
em»loyment under the wrlitten contract above men-
tioned, wiich was entered into A»ril 1, 1803.

"The only gquestion presented Ter Cecisicn ies wie=|
ther or not license to sell intoxicating liquor

et retail under the statutes of this state will
protect an employe of the licensee from liability
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for seles made by him as such within the period ‘
for wiich the license was granted, but after

the licensce hias nermanently changed his resi-
dence %o a county in this state other than that
in and for which the license was granted. It
has been held in a number of cases that, while

a license to sell intoxicatinz liquors is not
transferable by as~ignuent or otherwise, a li=-
eensed retaller of intoxicating licuors may em-
ploy an agent to conduct and carry on the busi-
ness, and that sueh an agent would not be liable
to prosecution foxr selling wilthout licencse,
Pickens v. The Ltate, 20 Ind. 116; Runyon v,
Tre State, 52 Ind. 520; Keiser v. The State,

58 Ind, 379; Ieath v. The State, 1C5 Ind, 342,
4 B B, 901, ¥ T * ® 1 4

This cace further rolds that an agsnt may nit
conduct the bhusinsss of & licensee who has lost his quali-
fications to hold the license.

In none of “hese cases are the statutes whigh
were construcd identical with the Liquor Control Act of
Lissouri, but in the Dudley case, supra, there was a
requirement cof residence and all of the ceses were degl-
ing with the subjeet of intoxicating liquor. Furthen,
the followings brief quotation is taken from Volume 33 of
Corpues Juris at rage £33, pcragranh 99

"4 licensed vendor of intoxicatins licuors may !
employ an agent to carry on his business, and ;
the agent willl be under the protection of the !
licensee,” = * ¥ * n

nizes that a liquor business may be operated by agent when
it authorizes the issuance of a license to corporations.

The Missouri Liquor Control ict impliedly rjgog-
Also Section 4907 R, S. Ko., 1939, recognizes that an agent



lon. i, G. lenderson -7 - December 23, 1%42.

may sell liquor for a licsnced »rineipal by the folloTing
language:

"lio person ox corporation, or any emnloyee, of=-
ficer, agent, subsldlary, or affillate thereof,
shall have more ticn three llcenses, - W

L}

CONTLUETON

From the foresgoing,it 1s the conclusion of éhe
writer that a license to =ell liquor should not he re-
quired for the duly annointed asent of a properly licensed
dealer so long as the dealer retains his qualifications
under the illssouri Licguor Control :ict. t is desired to
call to rour attention in this connection that the appoint-
ment of an arent might be used as a subterfuge to nermit
someone not properly cnualified to engage in the liquor
business. In such &n event it is believed the appointment
of the agent or attorney in fact woulé be no nroteotiop.

Kespectfully submitted,

e Os JLCKSON L
issistant ..tterney-Ceneral
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APPROVED:

ROY MeKITTLIZK
Attorney-General




