
INTOXICATING LIQUORS: Army Post Exchanges and c .c .c. c mps • canteens 
not liable for "gallonage" on in oxicating 
liquors and non-intoxicating bee , as it is col­
lectible from manufacturer or fi st vendor . 

June 12, 1942 

Mr . W. G. Henderson 
Supervisor of Liquor Control 
Jefferson City , Missouri 

Dear Mr . Henderson: 

Your letter of April 6 , 1942, requesting an opinion 
has been referred to me . Omitting caption and signature , 
such opinion request is as follows: 

"I respectfully request an opinion upon 
the following subjects . 

11This Department is collecting gallonage 
tax on all intoxicating liquor and beer 
going into Jefferson Barracks, Fort 
Leonard Wood and Camp Crowder . It has 
been argued that in view of the fact that 
these camps are located on Federal Reserva­
tions that the State of Missouri has no 
right to charge this tax. If possible , 
could you include in this same opinion, 
Ci vilian Conservation Camps with respect 
to the State of Missouri collecting gallon­
age tax and also charging a state permit 
fee . 

"We are not considering charging a state 
permit fee for the army camps, but have 
taken a position that canteens at Civili an 
Conservation Camps should have a state per­
mit. The position that the Civilian Con­
servation Camps has taken is further ex­
plained by the enclosed correspondence be ­
tween this office and officials of the 
United States Government . " 

The f irst question t o be considered is whether or n t 
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the State of Missouri can collect n "gallonage" tax 
toxicating liquor and beer shipped into armr camps , 
Fort Leonard Wood, Camp Crowder, Jefferson Barracks 
also Civilian Conservation Camps in this State . 

Referring to the Statutes, we will cite tou to 
4900, R . s . Ko. 1939, Sub•sectlons " (a)" and (c)", 
Section 4925. R. s . Ko . 1939 . In speaking or §allo 
statute provides (Sec. 4900 , Sub- sections " (a ) and 

"(a) For the privilege of selling in the 
state of Missouri spirituous liquors, in­
cluding brandy, rum, whiskey • and gin, an 
other spirituous liquors and alcohol for 
beverage purposes , there shall be paid, 
the supervisor of liquor control shall be 
entitled to receive, the sum of eiehty 
cents ( . 80) por gallon or fraction thoro 

" (e) The amounts req ~ired to be paid by' 
tria sectlon shall be evidence by stamps 
or l abels purchased f'ro•n the supervl sor 
of li~uor control and affixed to the con­
tainer of such spirituous liquor . The 
person who shall f irst sell such liquor 
in this state ... "JJ.ll be liable for such 
payment and shall purchase , affix and can 
eel the st~~ps or labels required to be 
affixed to such ccnta1nor . " 

Section 4925, supra , provides as follows : 

"For the inspection and gauging of all 
malt liquors, containing alcohol in excess 
of three and two-tenths (3.2~) per cent 
by weight , there shall be paid, and the 
supervisor of liquor control shall be 
entitled to receive, the sum of sixty- two 
(62¢) cents per barrel . " 

on in­
to-wit, 

and 

Section 
and 
ace t he 
" (c)": 

Also, we will ci~ you to Soct l cns 4956 and 4957 R. s . 
Ko . 1939, ~ich prescribe tho follo ing: 
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"See . 4956 . The supervisor of liquor 
control ahall be entitled to receive ~ and 
Ghall collect~ for the inspection of no~ 
intoxicating beer , inspection fees at tho 
rate of sixty-two cents {62¢)per barrel fo 
the inspection of all nonintoxicating beer 
manufactured or brewed in this stato for 
sale in t h1 s state , or manufactured or 
brewed i n another state and shipped or 
transported into this state for sale sub­
ject to the provisions of this article . • 

"Sec . 4957 . Nonintoxicating beer brewed 
or manufactured in this state for ship­
ment and sale outside of this state shall 
be exempt from the inspection fees by 
t his article required t o t e collected for 
the i n spection of nonintoxicating boer 
brewed or manufactured f or sale in this 
state , but shall t e inspected by the super­
visor or liquor control as required by 
this article . " 

The Supreme Court of Missouri , in the ease of ~J-0~ 
Bordenheir Wine ! Liquor £2• ~ !l· v . City £! ~· "!"L .... o.,......i'!-s 
et al . l 35 ~. (2d) 345, hel d that the fees as set ut in 
section 4900, supra, were in the nature of inspection feea 
and not license fees, and, therefore , such fee -is not regu­
l atory , but a revenue measure or tax. 

I t seems to be plain t hat the person first selli 
spirituous liquor in this State is subject to pay the 
"gallonage" . Therefore , as far as distillers , locate in 
the State are concerned, they are required to pay thi 
"gallonage" , in viel': of t he fact t hat they are the fi 
one to sell their products in this State . But, what bout 
distillers and manufacturers "ho are residents of ano her 
stat e and ship their merch andise into Missouri for sn e in 
this state! I f the Federal Government purchases s~id liq­
uors or beer from out of state companies, and has it 
shipped into t his state , who is t h en liable for t he " al­
lonage?" Por answer t o this , we will cite you to See ion 
4932 ~ R. 8 . Mo . 1 ~39 , which provides as follows : 
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"Any person who shall haul or transport 
intoxicating l iquor , whether by boat, air­
plane, automobile , truck, wa~on, or other 
conveyance , i ~ or into this state, for 
sale, or storage and sale 1n this state, 
upon which the required inspection, label­
ing or gaug ing fee or license has not been 
paid, shall upon conviction thereof , be 
dee~ed guilty of a misdemeanor . • 

This section is construed by us as meaning that 
distiller ships spirituous liquor ihto this state wi 
paying the "gallonage" fee, t h e person hauling such 
will be deemed guil ty of a misdemeanor . I n other wo 
fore any company sells commodities of this type in t 
state, it must first pay the inspection or "ga1lonag 

This is further borno out bl reading Section 49 , 
R. s . Mo . 1939 , sub- section "( d ) which is as follow 

• (d) Any person who sells to any person 
within t his stnte any intoxicating 
liquors mentioned in subsection (a ) of 
this section, unless the same be con­
tained in a container stamped cr labeled 
as provided in this act , Shall be guil t1 
of n felony and shall be punished by im­
priso~~ent in the state penitentiary for 
a term of not less than two yea~s nor 
more than fi ve years , or by imprisonment 
in the county jail far a term of not less 
than one month nor more than ono year , 
or by a fine of not less than fifty dollars 
nor more than one thousand dollars, or by 
both such fine and impr leonment . " 

As to "malt liquors" containing nlcohol in 
three and two tenths ( 3 . 2%) per cent by weight, we wi 
cite you to Section 4889 R. S . Mo . 1939 , relative to 
power of the Supervisor of Liquor Control to make reg a­
tiona concerning intoxicating liquors . This section 
vides as follows : 

"The supervisor of liquor control shall 
have the authority to suspend or revoke 
for cause all such licenses; and to make 
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the following re~ul&tlons (without lim­
iting the generality of provisions em­
powering the supervisor of liquor con­
trol as ln this act se~ f orth ) as to the 
following matters, acts and things ; fix 
and determine the natura, form o..nd ca­
pacity of all packages u sed for contain­
in~ intoxicating liquor of any kind, to be 
kept or cold under thi s act; prescribe an 
official seal and label and determine the 
manner in which such soal or label shall 
be attached to every package of intoxi­
cating liquor so sold under thla act; this 
includes preocriol~ different official 
seal s or diff erent l abels for the differ ­
ent classes, varieties or brando of in­
toxicating liquor ; prescribe all fo~s , 
applications and licenses and suCh other 
forms as are necessary to carry out the 
provisions of this act; prescribe the 
terms end conditions of tho liconsos is­
sued and granted under this act ; proscribe 
the ru1ture cf tbc proof to be furnished 
and cond:tlons to c obaorvcd in the is­
suance of iuplicate liconsoa , ln lieu of 
those lost or deotroyod ; estaolish rules 
and re ult.t..;.ons for the conduct of the 
business carri"ed on by each specific li­
censee under the license, and such rules 
and regulations if not obeyed by every 
licensee shall be grounds for the revo­
cation or suspension of tho license; tho 
right to examine books , records and pa­
pers of each licensee and to bear and de­
ter.mino complaints against any licensee; 
to issue subpoenas and all ne cessary 
processes and require the production of 
papers , to administer oaths and to tako 
testimony; prescribe all forms of labels 
to be affixed to all packaees containing 
intoxicating liquor of any k ind; and to 
make such othor rules and regul ations as 
nre necessary and feasible for carrying 
out the provisions of thia act , as are 
not inconsistent with this act . • 
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The last provision or this statuto prescribes. And 
to mnke such other rules and regulations as are nece s ary 
and feasible for carrying out the provisions of this act , 
as are not inconsistent vith this act . " As can be a en 
from Section (925 R. s . Mo . 1939, supra, although th 
stat ute provides fer tl te payment of a §all onage tax, 
does not proscribe ~ho Rh~ll pey such gallonage 11

• ere-
fore, in accordance ith Section 4889 R. s . Mo . 1939 a­
bove cited, the Supervisor has made a regulation to overn 
who shal l paJ the gallonage tax . This regulation is part 
ot Regul ation #17 . It provides: 

"Mal t liquor * * * ~ ~ must be in­
spected and l abeled and tho I nspec­
tion fee paid while in the hands ot 
tho brewer . " 

I n accordance with the above , we are of the opi on 
that the "gallonnao" tax on malt liquor , to- wit , beer con­
tainins moro t han t hree and two-tenth~ ( ~ .2~) per. con 
al cohol b~ weight Shall be paid by the brewer or man ac­
turer in this State . As to the out ot State brewers r 
manufacturers , t he Supervisor hae al so made a r er ulat on 
under the authority above , which regulation is the la t 
paragraph in Regulation #17 and provides : 

"Any malt liquor o ~ * * * ~ * * * 
shipped into. sol d or offered for 
sale i n this State without the 
Missouri inspection stamps. label a 
or certificates or appropriate n~ 
ber and denomination being affixed 
thereto. shall be deemed to be con­
traband, by the Supervisor or hia 
i nspectors , seized and disposed ot 
as s uch . " 

As to who shall pay the gallonsze on "Non-int oxic t -
1ng" beer ~ it will oe seen that in Section 4956 R. s . o . 
1939. cited above , tle Supervisor shall col lect an in­
spection fee at a rate specified i n such statute . How 
ever. t~s statute. as in tho case or Section 4925~ au 
does not specify who is to pay the tax. Th1a 1s sot u 
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Section 4951 R. s . »o . 1959 , which is ao f~llows : 

"Evory person who anall maintain or 
operate any brewery in this state for 
t he brewing or manu£acture of nonin­
toxicating boer nithln this state, shall 
cause suCh nonintoxicating beer to be 
inspected Ly the supervisor of liquor 
control of this state . " · 

The liability for ugallonage" on "Non-intoxica ing 
beer" manufactured out of this state ls sot up in S ction 
4972 R. s . Ko . 1939 . This section provides: 

"Any person who shall sell , or offer 
for sale, any nonintoxicating beer 
within this state , which has not first 
been inspected end labeled as required 
by the provlsions or this article , or 
which is contained in any package or 
peckages not having thoreon the certif­
icate of the super visor of liquor con­
trol required by this Qrticle , or any 
person who shal l fail to destroy said 
certificate or lsbe1 after the contents 
of such packQ~e are di sposed of, shall 
be deemed guilty of a misdemeanor nnd 
upon conviction thereof Shall be pun­
ished by imprisonment i n the county 
j ail for a term of not moro than one 
year , or by a fine or not less than 
fifty dol lars ($50 . 00) nor more than 
one thousand dollars( 1000 .00 ) or by 
both such fine and jail sentence . " 

I n other words before the manufacturer or brewe 
another State can sell non- intoxicating beer in this 
to anyone , incl uding the Federal Government, the bee 
be inspected, which presumes the payment of the insp 
fee or gallonage tax. 

Furthermore , this const ruction of the Statutes 
borne out by the actual pr actice, which practice is 
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before s pirituous liquor, malt liquors and non-into 
eating beer are brought i nto this state, t h e •gallo 
is nluays paid by the shipper . Consequently, no f 
"gallonage• is to be collected after such manufactu 
or shipper has paid it and the Federal Government w 
not be required to pay ·any •gallonage" because, (1) 
manufacturers of this state are required to pay sue 
since they sell it first in the state, and (2) the 
facturers out-state pay this "gallonage" fee before 
is shipped into t he state . 

The above conclusions will refer to C~p Crowd 
Fort Leonard Wood and the Civilian Conserva~lon Cau 
we do not t hink that they will refer to Jefferson B 
In 1892 , Jefferson Barracks and the territory attac 
thereto was ceded to the United StatoD and is not a 
of the State of Missouri . 

This Department has written three 
with state taxation i n connection ith Jefferson Bar 
The first opinion written November 5, 1937, dealt wi 
collection of state tax on Athletic-shows: tne seco 
written on April 26 , 19~3, dealt ith liquor tax and 
third written on January 15 , 1940 aoalt wi ~h State L 
uor Regulations . All throe opi nions held that t~ e S 
of Missouri could not tax Athletlc shows in or tho s 
menta of liquor conolgned t o Jefferson Barracks . Se 
Lawa of Mo. 1892, Extra 8cs5ion #16: U. s . Const. 
Sect ion 8 , /~tiele I . 

, 
s , but 
racks . 
d 
art 

Now as to tho second ~uestion, which seers to b 
whether or not the State of Uissouri can force Civil 
Conservation C~~s to have s per~t before liquor an beer 
is sold in their canteens or post exchanges . The Cl ilian 
Conservation Camps have been held to be a government in­
strumentality . In~· ~· v . que£! , !! !!·• 21 Ped . S PP • 
78•, the court aaid: 

"The Civilian Conservation Corps 
camp exchange is a governmental under­
taking . It has its existence by virtue 
of Congresaional legislntion, Act June 
28 , 1937 , 1 6 u. s . c. A. Sec . 584 et 
seq . Federal runds arc ~sed to pay the 
e~penaes i n connection with its conduct , 
oper ation. and management . Act June 28, 
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1937, Soc . 17 , 16 u. s . C • . A. Sec . 584p . 
Tho federal statute creating tho canp 
exchange provides that it be est~bliohed 
and opor~ted in accordance with regula­
tions prescribe~ by the Director , at tho 
camps designated by him. Section 17, 
Act June 28, 1937 , 16 U. s . C. A. Sec . 
584p . The camp exchanges in South Caro­
lina were established in pursuance 
thereof . The camp exchange is an inte­
gral and necessary part of the Cor~s 
which is engaged in providing e;,ployoent 
as well as vocatlonal training to unem­
ployed citizens of the United States far 
tho porfor.mance of useful work and in 
sal var ing and conservi ng tho natural 
resources of tho United States . Such a 
fUnction of tho government is authorized 
under article 1, Soc . 8 , cl . 1, of .the 
Federal . Constitution . A hiGh stato of 
morale and contentment ls necessary to 
a ru11 consurnnation of the objectives 
of the Corps , to creat~ nnd ~~intoin 
wl lch the institution or the camp exchange 
was established as an essential elcnent 
of tho progr am for unemployment relief . 
It is operat~d in a building erected and 
maintained by federal funds on l ends 
privatel y owned, but leased for a speci­
fied term by the Uu!ted States . It . was 
not created for private gain, but wholly 
for governmental purposes . It is not 
conducted primaril y for pr ofit , but is 
operated essentially for the welfare of 
the camp's enroll ees in fUrtherance ot 
the. objectives of the Corps . Sales to 
outsiders are strictl y prohibited by tho 
statute creating tho camp exchange . It 
follO\"IS that the Ctvil ian Conservation 
Corps camp exchange is a federal instru­
mental ity . If ~ .... * * * * * ·* ~ -~t ~ * • 

In Standard .Q!!. Co- panJ: 91. California v. Charl e 
J'ohnson- Treasurer 52! ~ State E.! Ce.li.fornia, ....!.!.!. 
Oct ooer Term, 1941, decided Juno 1# 1942 , the court 
t hat pos~changes were Government 1nstrumentalitio 
are "arms of the Government deemed by i t essential f 

G. 
o7 112 ~ 
old-

and 
r tho 
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performance of governmental funetions . a 

From informat ion received by this department, 
"canteens" 1n the Civilian Conservation Camps are o 
in the same manner as those in the army cam{?S . . The 
the same law would apply to the "canteens" or "post 
changes" in each place. 

I n McCUlloeh v . State of Maryland , ! fueaton 3 
4 L. Ed . 579, the court hold that the states have n 
by-taxation-or otherwise , t o retard, Lmpede , burden 
any manner control the opera tions of the Constituti 
enacted by Coneress to carry into e f fect the 
in the National Government . 

Also, in Johnson v . Maryl and, 65 L. Ed . 126 , 
Supreae Court stated: -- - -- ---

" i th regards to taxation, no matter how 
reasonable or h ow universal or undiscrimi 
nating , tho states • inabili ty t o interter 
has been established since McCulloch v . 
Maryland, ( supra) . The decision in that 
case was not put upon considerat ion of 
degree , but upon the entire absence of po -
er on the part of the state s to touch, 1n 
that way at l east , the instrumentalities 
of the United Stat~s ." 

In October 1940, the Buck Resol ution was passe 
set up certain exemptions to the general rul e that 
instrumentalities could not be taxed . Said amendme 
under Title 4 , u. s . C. A. , Sections 13, 14 and 15. 
sections provide as foll ows: 

, ·m ich 
ovarnment 
t is 

"Sec. 13 • . (a) No person shall be reliev­
ed fr~m liability for payment of, collec­
tion of, or accounting for any s al es or 
use tax levied by any State , or by any 
duly constituted taxine authority t herein, 
he..v1ng jurisdiction to levy such a tax, o 
the crr ound th a t t he sale or use , with re­
spect to which such tax is levied, occurr e 
in whol e or 1n part vdthin a Federal area; 

These 
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and such State o~ t axing authorlty shall 
have ful l jurisdiction and power to l evy 
collect any such tax in any Federal area 
nithin such State to the sama extent and 
wlth the same effect as though such area 
not ~ Federal area . 

" (b ) The ~rovlsions of subaection (a ) ah 11 
he applicable only with re:1pect to s a l es 
purchases made , receipts from s&le s recei 
or stor~e or use occurr ing , a f ter Decemb 
31. 1940 . Oct . 9 , 1940 , c . 787 , Sec . 1, 
Stat . 1059 . 

"Sec . 14 . (a ) No per son shall be rel iev d 
from liability for any income tax levied y 
any State , or by _any dul y constituted tax ng 
authority t herein , h aving jurisdiction t o 
l evy such a tex, by reason of h is resi di 
wi t h in c Federal are~ or r eceivi ng i ncome 
fro~ transactions occurrins or s ervices 
perfor.med 1., such area; and such State or 
taxing authorit)' shal l have full jurisdic 
tion ~~d power to levy end colle c t such 
tax i n any Federal area within s uch State 
to the s ame extent and with the same ef­
f ect as though sach area was not a Feder-
a l area . 

"(b ) The pr ovlaions of subsection ( a) 
ohall be ap~llcablo only with respect to 
1ncom or r e ce i pts recelved a.fter Decembe 
31, 1940 . Oct . a , 1940, c . 787, Sec. 2 
54 Stat . 1060 . 

"Soc . 15 . (s ) Tho orcvioions cf oocttons 
13 end 14 of thi s title shall not be deem­
ed to uthorizo t:he levy or collection of 
any tax on or rom tho Uni tee! St ates cr 
any instrumentality t hereof , or the levy o 
col lect ion of cny tax wit h re~ ect to sale 
purchase , storage, or u se or tan, 1ol e per ­
son ... l :property sol a by the U 1lt od States 
or any instrumentality thereof to any 
aut hor!zed purahaser . 
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• (b) A person shall be deemed to be an au 
thorized purchaser under this section only 
with respect to purchases w icb he is per­
mitted to make fro ~ eomndsaarioa . ship's 
stores . or volu.~tary unincorporated or gan­
izations of Army or Wavy personnel. under 
roeulations promulgated by the Secretary 
of ar or the Secretary of the Navy . Oct . 
9 , 1940, c . 787 , See . 3, 54 Stat . 1060~" 

-.. 

In other words , a tax of the instant kind is no made 
an exception to the general rule and therefore a per t to 
sell liquors and beer is not required on the part of the 
Civilian Conservation Camps . In s upport of this con ention, 
we will cite Fall s City Brewini £2. , !E£• v . Reeves , !! !!, 
40 Fed. Supp . 35, D. c . Ky . 19 1. I n this case the ost 
Exchange at For t Knox, Kentucky , was selling malt be erages 
without first havin3 secured a l i eonae from the Stat of 
Kontuck; . Apparently , the Post ~xchange was operate in the 
same manner as the ones in tho Civilian Conservat1o~ Camps . 
I n this case t he court said: 1 

"The Court is accordinzly of the opinion 
that the Post EJtehanee at Fort Knox, 
Kentucky , is a federal inotrumentality wit -
in the purview of the exemption clause or 
the Buck Resolution, bolnJ section 3 of t 
House Resol ution 6687 ; that neither the 
defendant Captain Robert Stevenson , nor 
the defendant Post Exchanee is required t 
purchase a license from the Commonwealth 
of Kentucky authorizing them or e ither of 
them to engage in the business of selling 
malt beveraGos, and that the COEmon-
wealth or Kentucky is without right to le 
or to impose lts regulatory statutorr pro 
slons, on t he sale or malt bevera5es sol d y 
the Plaintiff Falls Ci t y Brewi~~ CcmpanJ 
to the Post ~hange at Fort Knox, Keutuc , 
for resale to the authorized purchasers 
from that organization. Counsel for plai 
tiff will prepare end tGnder f or entry a 
proper judgmont in accordance with this 
opinion . • 
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Th1a case went to tho Circuit Court of Appeals nnd 
was affirmed ~d then on a writ of certiorari to th 
United States Supreme Court . However , the Supreme ourt 

l d 
to 

sent it back to the District Court· because nppeal w 
not lie to the Circuit Court of Appe&l s but d1rectl 
tho Supremo Court . The question-of taxation was no 
passed on by the Supr eme Court and, t herefore, rema s 
as tho District Court decided it at the pres~nt tim • 

CONCLUSION 

(a } I t is the conclusion of this department t t tte 
Federal Government is not liable for " ",t:.llonage" on ntox­
icat ing liquors , malt liquors ond non- intoxicating b er , 
shipped or . estlncd to oe ship :>ed to Army Ca..,..ps und ivil­
ian Conservation Cor &" s Camps for tho tcllowing reaso s: 

(l) The distillers of spirituous liquors 
in this State , must pay tho gallonage foe , 
regardl ess ot the destinatio~, since they 
are the first persons to sell in this Stat • 
Distill ers of spirituous liquor out of t hi 
State must pay "gallonage" or i~spection 
fee i n order 10r their product to enter 
this State . 

(2 ) Br ewers of intoxicntine ~lt liquors 
in this Sta e , are by Statute £nd regul a­
tion , rel1uired to po.y t he i nspection fees 
while in their hands . 

( 3 ) Brewers and manufacturers of Non- in­
toxiceting beer i n this State are required 
to 1ave such beer inspected b y the Super­
visor . 

( 4 ) Brewers of intoxicating cnlt liquors 
and non- intoxicating beer out of this Stat , 
are required by Statute and regul tiort , i n 
order t o have their product enter this 
St ate , t o pay the req~ired inspect ion fees 

I n other words a "~allonage" t ax is a tax on th manu­
facturer or vendor and not the vendee . Since the Pe oral 
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Government does not manufacture spi~ituous liquor o 
liquor or non- intoxicating beer, they would not be 
for the tax . 

This conclusion must not be construed to mean t at 
liquors or beer shipped into Army or C. C. c . Ca~pa hould 
be tree of "gallonage" tax . Since it i~ pai d uy the brewer , 
distiller or m4nuf.acturor, it is not necessary for t e Fed­
oral Government to pa~ such tax . 

(b ) It is further the opinion of this dep rtme 
a "post exchange" or "canteen" in a Civilian Consorv 
Corps Cacp, is not required to purchase a State Per 
sell liquors or beer , since it is ~ sovernmont instr on­
tality and is not s~ject to regulation by the State ot 
llssouri t ' 

APPROVED: 

ROY JlcXITTRICK 
Attornoy- Oeneral 

JSP:jn 

Respectfully Submitted, 

J OHN 8 . PHILLIPS 
Assistant Attorney- General 

' 


