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BURIAL ASSuCIATION: Mayes Burial Association Plan is 
a plan for insurance business and 
not a non- profit benevolent society . 

- - - - - - - - - - - - - - - - - - -

"pr l l 4 , 1942 ~- ~~ 

·!on . Robort \J . lla\7::ins 
Pr osocutinc Attorney 
.a. omiscot Count y 
Caruthersville, Uiosouri FlLE 

Dear Sir: y 
Jo~etimo nco you urote thi s off: co requesting an 

opinion as follows: 

"I have been infor .. 1.ed that you have 
f ilod an !nfo~tion ln the nature 
of quo warranto acainst n burial assoc­
iation in i>arr:~ County, which ho.s been 
operating on an assessment plan nnd 
issuinG policies . A ruling on t his 
character of association would not 
clear up mattors in my county as burial 
associations hero have reoreanlzed under 
o. now pl an, a printed copy of which I 
hereu1th oncloso. 

''Ao I understand tho law, v1hero a socioty 
is formod to fur nish relief to its members 
out of ~rotual contributions uithout pr ofit , 
i t i s not a businens entor) r ise . I call 
your attention especially, to tho follow­
i ng cases: 

Barbaro v . "'cc.:donto.l Gr ove, 4 Uo . 
App . 429 . 

t~uhl v . !.!eyer, 35 o . App . 206 . 
Fr~el1ch v . Asson, J 3 'o . ApJ . 383 . 
Blanchard v . Hn..'"lblln, 162 no . Ap o . 

242. 
s .c. J . Paco 1335. 

.. 
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"Ki ndl y furnish me at t he earliest 
date possible , your opinion as whet her 
the enclosed plan conflicts with any 
statute in this state and obliBc·" 

The repl y t o your request has beon delayed bocause of 
t he l are e ~ount of buslnoss in t he offi ce and the amount 
of study r equired t o prepare a reply to your question . The 
plan was apparen tly evolved f or t ho purpose of pr ovidine a 
substi t ute for t ho type of burial s oc ieties outl~~ed by the 
decision of t he Suoreme Court in the case of State ex inf . 
\'l1lliamson v . Black , 145 s . H. (2d) 406, and _a groat deal of 
tho~t has gone into i t. 

The ins ur ance code of t he State appl ies alike to all 
persons, corpor ations and associations doing an insurance 
bus iness 1n ~~e Stat o . 

Section G003 , Article 10 , Chapter 37, R. s . l!o . 1 939', 
pr ovldes: 

"Uo company shall transact i n this 
state any i ns ur ance bus iness unless 
it shall first 9r ocur e from t he super­
intendent of t he insurance departoent 
of t his state a certificate sta t ine 
t hat t he requirenents of t he insurance 
l aws of this state have boon complied 
with authori zing i t t o do bu s iness; a 
copy of wh i ch certi f i cate , certifi ed 
by the superintendent , and i ssued only 
upon the requost of t ho president or 
secretary, or ot her chief officer of 
t he company, or of a general agent of 
t he company f or ~1is state, not i ce of 
whoso appointment has been fi l ed in 
t he department, shall be hold by every 
agen t or soli cit or f or s uch company 
doinG bust ness for such company within 
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thi s state, and such copy sl~ll , 
in some conveni ent and distinct manner, 
set f orth the name of t he person , agent 
or solicitor for whoso use i t is issued: 
Provided, however, that where two or 
more persons comprise a firm doing busi­
ness at the same place it shall be suf­
ficient if one copy of said certificate, 
certified by said superintendent, shall 
be issued in favor of said firm, and one 
license fee onl y collected therefor. 
Every such company shall be required t o 
procure annually for t he use of its 
agents and solicitors, copies of t he re­
newed certifi cate of authority pr ovided 
for by law. The super intendent of insur­
ance for cause shall have t he authori t y 
to refuse to issue a license to an agent 
or may suspend or after 15 days' notice 
of his intention to do so g iven in writing 
to the agent and t he company represented 
by such agont r evoke any such license 
aftor ·a hearicg bef ore tho superintendent 
of insurance . I f the ruling of the super­
intendent or insurance be adverso, then, 
within thirty days after receiving notice 
of the revocation , suspension, or refusal 
to license, t he person aggrieved shall 
have t he right t o petition any court of 
record of the county wherein t he applicant 
resi des to require said super intendent of 
insurance to ahow cause why t he l i cense 
so revoked, suspended, or refused, should 
not be r einstated or i ssued." 

This section , as you ~i ll observe, provides "no company 
shall, 11 cte . I n t he case of State v. St one , 118 L!o . :588 , the 
Supreme Court held Section 5710 , R. s . Mo. 1889 to apply not 
only to corporations but to individuals ~ associatiqns. 
Froo this ease we quote at length, beg inni ng at 1 . c. 397: 
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"The usc o:f t he \7ord. 'cor.tpany' in 
soction 5910 , Revised Statutes, 
1889 , which provides that no company 
shall transact 1n this s tn to any in­
surance business, unless it shall first 
procure fr.om the superintendent of in­
surance departcent of this state a cer­
tificate stating that the requirements 
of the insurance laws ot the state have 
beon complied with, authorizing it to 
do business, we have no doubt was s~ply 
because t he business of .insurance 1n 
t his state is almost all done by incorp­
orated conpanics. It should be read 1n 
connection with t he following section 
and as including both companies and 
association of individuals . The letter 
of t he section DUst yield t o t he evident 
intent of tho legislature as deduced 
from the whole act in re8ard to insurance 
taken together, givins duo consideration 
to the object of tho act, and the :fact 
that it is intended to regulate t he 
entire system or insurance within the 
state . Perry County v . Jefferson Count!, 
94 I ll. 214; Railroad-v. Trustees, 43 I l. 
~3. -

"Section 5793, R0 v1sed Statutes, 1889 , 
pr ovides that the insurance department 
shall be charged u1th t he execution of 
all lava nov in f'orce, or which may be 
hereafter enacted, in relation to insur­
ance and insurance conpanies doing busi­
ness in this state. Section 5801 pr ovides 
that it shall be t ho duty of the superin­
tendent of t ho insurance department ' t o 
file in his office and safely keep all 
books and pa~ers required by law to be 
:filed therein, to issue certifi cates of 
authority to transact business in this 
state to any companies Who have rnlly cam-
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plied with the laws of this state 
in t he organization of insurance 
co~panies, and the transaction of 
the business of insurance, etc. 
Section 5802, makes it his duty t o 
f'umish to every insurance company 
do1ne tlus1noss in this state blanks 
on which to make its nnnual report; 
u~le section 5805 provides for an 
examination by the commissioner of 
any insurance company incorporated 
or dotnB business 1n this state, and 
section 5807 provides for the paymen t 
of certain fees to .be paid by such 
insurance companies. 

"Tho whole of article 2, Revised Stat­
utes, 1889, in regard to life and ac­
cident insurance usos the words company 
or corporation,. and in no place doos it 
make use of t he uord individual, and 1f 
taken by itself, ·it must be concoded 
that t ho variouo provisions therein 
contained relato to incorporated com­
panies doing an insurance business 1n 
this state, and not to individuals or 
an unincorporated association of individ­
uals. The first section of article 5, 
of the same chapter, being section 5910 
of tho Revised Statutes of 1889 , is an 
old section brought down from the Revised 
Statutes of 1879; and, standine alone, 
it also relates to , and contemplates, 
incorporated co~panios, and not individ­
uals or an ~corporatod association of 
individuals . But t ho next section, as 
amended and c~ried into the Revised 
Statutes of 1889, provides that ' !.o indi­
vidual or association of individuals, 
under any style or nace , shall be por­
~tted to do the business ~ontioned in 
this chaptoto within the stnto of l!issouri, 
unless he or they shall first fully comply 
with all tho provisions of the law of t~s 
state governing the law of insurance . ' 
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"Thi s section in express terms makes 
t ilo , r evisions of article 2 applic~blo 
to an L~dividual or an associ ation of 
individuals doing an insurance bus~oss . 
The argument that section 5916, upon 
which this information is founded , 
should be disregarded, so far as it 
appl i es to a person or an unincorporated 
association of persons, because the law 
points out no method by which n per son 
or such an association can procure a 
cer tifi cate to do business , is not well 
taken. The argwnont is based upon a 
false assumption; for , according to 
section 5911, an individual or such an 
association of individuals r.Ay, and 
indeed must, first co~ly with t he laws 
govorninc; t he business or insurance, 
moanine, in case of life and t~ccident 
insurance, tbo provi s ions of article 2. 
I t is true that so~o o£ tho Jr ovislons 
of t hnt arti cle can have no application 
t o an individual doing insurance business, 
as , for instance, t hoso relating to t he 
or canization of insurnnce cor porations ; 
and .in other instances doaignatod orficers 
of tho insurnnco corporation are required 
t o do certain t~s . All t hese t hinGs 
can be done by the 1ndi vidual or the assoc­
iation of individuals proposing to do an 
insurance business . There is no diff i culty 
wha.tover in this rospect , and the ind1viuo.1 
or association proposing to do an insurance 
bus iness can make the required deposits 
and do the other thincs necessary to pr o­
cure a certificate to do such business . 

n~~o evident intent of t he leeislaturo as 
shown by the sections of the stat uto quoted, 
was to regulate and systo~tize the business 
of insurance i n thi s state, and that i t was 
novor its purpose to requi re strict observ­
ance of its statutory behests, by corpora-
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tions and companles 1 doin3 business 
in this state, and to require 
nothing whatever of individuals en­
c ngod in tho sw~e business . un t ho 
contrary, it is manifest that the 
intent \7aB to require of t:u> 1. the 
samo compliance with tho law that is 
requir ed of cor porations and c ompanies, 
and if we are correct in this pos i tion, 
while conceding that t he offense with 
~hich t he defendant is chareed is penal 
in its nature, o.nd t hat in such case a 
strict construction ot t he statute is 
requi red as is held in Con. y. Carroll, 
0 t:ass. 490; State .!• nrady, 9 Umph. 
74; namuel v. State, 5 l:o . 260, nnd 
D1shop on Statutory Cr ioos, sec . 220 ; 
yot i t is not pr oper or rensonablo to 
construe it strict~y for t he mere pur­
pose of defeatinG it when t he i ntent is 
plain as 1n this case." 

Section 6003 , supra, has tho aaco l anguage as Section 
5910 , R. S . llo . 1889 . 

hs the Lnsuronce codo appl i os t o indivi dua l s and associ­
ations as nell as corporations, it is necessary to determ±ne 
first ~hether or not th~ plan onclosod by you is a plan for 
doing an insurance business, nnd, second, if it i s a plan 
for doing an insur ance business, whe~er or not it comes 
undor any of t ho exceptions t o tho insurance laws. 

The casoo you c i te do not soom t o shed any light upon 
your question. The case of Barbaro v. vcei dental Gr ove, 4 
Uo . App . 429, was a case in which enforcement of an agreement 
was soucnt, t he court holding the paying of a death benefit 
to t he family of a deceased member as one of t he incidents or 
membership was not t he doing of an insurance business, inas­
much as tho d efendant corporation pr ovided in its by laws 
t ha. t ' aidine the fm:dlies of deceased lllO!:lbers ' wo.s one of t he 
objocts of the corporation . The defendant apparently was a 
benovolent nnd ~raternal society s imilar to those aut hor ized 
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by Article 13, Chapter 37, R. s . ~o . 1939 . And all o~ the 
by laus of t he organi~ation are not included in t he case. 
The ·sole purpose of the "Burial Association Plan" is ~to 
secure for its members, eraves, burial supplies and f~eral 
services as a non pr of'i t, non-commercial voluntary ass,ocia­
tion. 

The case of Kuhl v. W-eyer, 35 :.:o . App . 206, did not 
raise the question of t he riGht of persons to volunto.x-ily 
associate as an unincorporated voluntary benevolent associa­
tion. \'lhile pla1nt1ff.s in t he action alleged t hey wer'e t he 
trustees for said voluntary, unincorpo.rated benevolent 
association, no question was before the court of the right 
of such individuals to so associate. 

The co.se of Froelich v. A.sson, 93 llo . App . 383, ~volved 
an association of mus1ci~, persons all engaged in the same 
profession. The "uu.rial Association Plo.nu submitted is not 
limited to any particular business, pr of'ession or trade, and 
the paynent by t he llusicians Association of a small sum towards 
t ho funeral expenso of a deceased me~ber was not the sole 
object of the association, it was merely incidental to member­
ship, and was only payable i f t he deceased member had been in 
eood standing for one year. 

Tho case of Blanchard Co . v . Hambl in, 162 Ho . Ap9 . 242, 
was one involvi.ng recipr ocal inter-insurance contract~ between 
persons and firms in the swoe business. The Bur ial Associa­
tion Plan is not limitod t o persons in the same busin~ss, 
further recipr ocal insurance agreements are now governed by 
Article 1, Chapter 37~ R. s . Uo . 1939 . 

Insurance 1s defined as £ollows in Vol . 32 of' Cor pus 
Juris, at page 975: 

" Br oadly defined, insurance is a con­
tract by which one party, for a compen­
sation called the premium, as·sumes 
particular risks of the other part y and 
pr omises to pay to him or his nominee a 
certain or ascertainable sum of money 
on a spec if'ied contingency. :· !:· .<- ~· ~" 
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Also , attention is directed to the ease o~ State ex 
rel . teach v. Benef i t Assn., 6 Uo . App . 163 . Atten t ion is 
directed to tho following extract ~rom this case, a t 1. c . 
169: 

"The text-writers eener ally give 
s imilar definitions; and, in t he . 
derinitions or t he contract cited by 
t hem from t he reports , the amount to 
be paid on t he happenine of t he loss 
is commonly spoken of as a f ixed sum, 
or a certain sum. I n Paterson v. 
Powell , 9 Btnc. 320 (cited in t ho text 
of Bli ss on Ins. 4), insurance is de­
fined t o be ' a contract in w~ich a 
sum i s paid as a pre~um in consi dera­
tion of t he insurer's incurring t he 
r i sk of paylne a lar3er sum upon a 
givon conttneeney.' • Insurance,' says 
Uarshall (vo1 . 1, p . 1}, following the 
civilians, whom he cites 1n t he note, 
' is a contract whoreby one party , in 
consHlerntion of a stipulated sum, · 
undertakes t o indomni.t'y t ho other 
acainst certain perils or r isks to 
which he is exposed, or ar;n.lnst the 
happen in(; o:f s ome event; ' and ' tho in­
surance of life is a contract whereby 
t he insurer, in consideration of a. 
certain premium, either in a cross suo 
or per iodical payments, undertakes to 
pay the person for whose benefit t he 
insurance is made a stipul a ted sum, or 
an nnnui ty equi valent, upon tho death 
of the person whoso life is insured, 
whenever t his shall happen, within a 
certain period, if the insurance be 
f or a 11m1 ted. t1mo.' 2 I.!arsh . on Ins . 
766 . The la.v, however, is not fond of 
definitions , and these de~1nit1ons are 
t o be taken , per haps , rather as state-
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~onto by tno learned men who 
na~~o thom, of tho contract as they 
flnd 1t exi stinG arotmd t hem, than 
as strict definitions nhich conta1n 
ovory eosontial clenent without 
which tho thine cannot oxlst, and 
which exclude evczr,thiU£; not neces­
sary t o its beine . ' 

Attention is furt her directfld to t he Tennessee case of 
State ex rel . Reece , Co~issionor of Insurance v . Stout, 65 
s . ri . (2d) 827, l'there t he court held , at 1 . c . ~29 , as fol­
l ows : 

"Dur1al or funeral benefit , beinB 
dote~nble upon the cessation of 
human lifo, and dependent upon that 
con t inGency, cons titutes life insur­
ance . Such a contract has, however, 
beon held void a.s acalnst publ ic 
policy and in restraint of trade, 
where , althouch tho pur pose-of t ho 
association \7as to provide , at their 
death, a funeral and proper burial 
for t he ~o~ers, the association was 
orcnn:zod on the outual plan, t he 
oaobors contr ibuting a stipulated sum 
weekly, and tho funer al, certain run~ 
eral furnishincs, and outfit wer e to 
bo furnished by and through a desls­
natod undorta.~or, or official undcr­
ta~or. 1 Couch's Cyc . of Insurance 
Law, 47, Soc . 32 ; Dtate ex rel . Unity 
I. _L . I. t.: s . Bon. Ass'n v . I.tichel , 
121 Ln . 350 , 46 So . 352; Flynn v . 
Prudential Ins . Co ., 145 App . Div. 
704 , 130 u. Y. s . 546; State v . illett, 
171 Ind. 296, 86 n. E. 68 , 23 L. R. A. 
(r . s . ) 197; State ex rol . Fiohback v . 
Globe c. & Undertak1ne Co., 82 1ash. 
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124, 143 ~. 378 , ~ . R. A. 1915B, 
076; State ex rel. Coleman v . 
Wichita u. Burial Ass'n, 73 Knn . 
179, 84 ~. 757; Pikos v . ~tate , 
87 lllss. 251, 30 So. 783; Robbina 
v. Hennessey, 86 Ohio ~t . 101, 99 
n • ..: . 319 . " 

The Burial A3soe1ation Plan submitted pr ov l des fo,r 
t ho ~aymont of dues by members , t he furnishing o£ runeral 
mcrchandioe and funeral b¥ a designated undertaker upon tho 
doa.th of a mc~ber , these t o be paid for from the dues col­
lected i'rorn members. There is t he payment of the premium, 
due a , the payment of t ho 1'uneral upon the happenins of' the 
cont ingency, tho death of the mo:mber. The plan seems to be 
cloa.rly a plan for doing an insurance busu1oss . 

Ito\7 1t is necessary to determine whether t ho plan cones 
w1 thin t ho exceptions to the insurance laws • Artlclo 13, 
Cha~ter 37, R. ~ . ~o . 193J , pr ovides f or tho organization nnd 
supervioion of ~~atornal Beneficiary Associations, as follows: 

"Sec . 6105. Fraternal benefit soci­
eties dofinod . -- Any incorporated 
aooioty, order, or supreme l odge , 
without capital stock , or ganized and 
carried on solely for the mutual ben­
efit of l ts members a.nd thei r beneri­
oiaries nnd not for profit, operating 
on a lodt;o systm:1 and having a repre­
sentati ve fo~ or govornocnt and whiCh 
sha11 nahe provision ~or t he paycent 
of beno~ita in accordance with this 
artiel o, i s hereby doclared to be a 
fraternal benefit society. " 

"See . 6106 . Lodee system defined. 
~very such society having a su9reme 
govern1n3 or log~slativo body and sub-
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ordinate lode;os or branches, by 
whatever name knovm, into which 
:r1embers s~...all be elected, initiated, 
or admitted 1n accordance with its 
constitut ion, lans, rules , and regu­
lations, which subordinate lodges 
or branches shall be required by t he 
constitution or by- l aws of such 
society to hold regular or stated 
meet 1ncs a t least onco i n each month, 
and oi t hor t o c onduct prescribed r itu­
alisti c cerer.10nies or t o carry on 
other altruistic, educational, f r ater­
nal , religious , patriot i c, or r ocrea­
tional ac tivities , shall bo deenod t o 
be oper a ting on t he l odge syste~. " 

The Burial Association Plan submitted is not a fraternal 
s ociety within contemplation of t his article as t ho pl an has 
no l odgo .syste"'l. 

In Section 6137 of t his artl c l o and as ~ndod Laws 
1041 page 398 , certain assoc iations are exempted from t he 
provisions of t ho article . This section i s as follows: 

"Section 6137 . :t:.:xem1tion of certain 
societies . -- ~xemption or-certain 
societies . --( 1) Hot hinc conta ined in 
t~s article shall be so cons t rued as 
t o a ffect or appl y to gr and or sub­
ordinate l odges of s oc iet i es, orders, 
or associ ations now doing business 1n 
t h is state which pr ov ide benof l ts ex­
clus i vely t hrough local or subordinate 
l odr;os , or t o : 

(a) vrdors, soci eties , or associ­
ations Tlhich acL1it t o ne~borship only 
persons engaged in one or more crafts 
vr hazardous occupations , in t ho sane 
or similar lines of business; and t he 
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ladies societies or ladies auxili­
ar ies to such orders, societies or 
associations. 

(b) Domestic societies which 
limit their me~bersh1p to employees 
of a particular city or town, designated 
f1rn, business houso or corporation 
~hich orov1do for a death bonoflt· of 
not more thnn five hundred ( ~500) dollars 
or disability benefits of not more than 
t !ll'eo hundred and flfty ( ~350) dollo.rs 
to any person 1n any one year, or both; 

(c) Do~stic societies or associa­
tions of a purely rol!cious , charitable 
and benevolent description, which pro­
vided for a death benefit of not more 
than five Jiundred ( •. 500) dol~nrs or for 
disability benefits of not more than 
throe hundred and f ift y ( ~350) dollars 
to any one person in any one year, or 
both. 

"(2) Any such society or association 
described 1n clauses (b) or (c) of sub­
section (1) Tlhich provides for death or 
disability benefits for whlch certificates 
arc issued and any such society or associ­
ation i nc:uled in subsection (c) which has 
nore t han two thousand ~ers, shall not 
be exempted frao the provisions o£ this 
article, but shall conply with all the re­
quireoents t hereof. 

"(3) H'o society which, by the proviaions 
of this section, is oxoapt from the ro­
quireoants of this article, except any 
society described 1n clause (a), supra, 
shnll c ive or allow, or pro~se t o Give 
or n~low to any person nny conpensntion 
for procurine now members . 
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"(4) Any society nhose me~berslup i s 
confined t o any religious denomination 
shall not be required to have ritualis­
tic coroi:tonies. 

"(5) Lvery fraternal benefit society 
heretofore organized and incorporated 
and which provides exclusively for bon­
ofits 1n case of death or disability 
r esultinG solely from accident and which 
does not obligate itself t o pay natural 
death or sic~ benefits ~y be reli censed 
under t he pr ovisions of this article, if 
herctoforo authorized, a~ shall have 
all of t ho privilo~os and be subject to 
all tho appl~cnble provisions nnd r egu­
lations of t~s article exce~t that tho 
provisions t hereof rolatin~ to medical 
exa~ination, standard provisions, pro­
hib:ted provisions , valuations of benefit 
certi£1cates and tho requirement that t he 
certificate shall s~eciry the amount of 
benefits , shnll not apply to such society. 

"(G) The superintendent may r equire f rom 
any society or association by examination 
or othoroise, such intoroation as will 
enable him to deter.::llne t7hether such 
society or association is exempt from 
the pr ovisions of this article . " 

An examination of the burial Association Plan shows it 
does not co~e wit~ t hose exceptions . It is not t ho scheme 
of operation of a &rar~ or subordinate lodge existing at t he 
tic& of t he enactment of t he statuto; t he nembership is not 
l imited t o persons ensazed in one or mor e hazardous occupa­
tions, or in t ho sa~ business or similar lines of business; 
the monbership is not limited to employees of any parti cular 
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c i ty, t own, business fi~n or corporation, nor is the ~mber­
Shi:? limited t o t wo thouso.nd or less members. 

As her e t ofore men t ioned , this plan v1as evi dently devised 
to ta~e tho placo of t he plan used by the ousted burial insur­
o.nce associations. And a groat deal of thouBht has apparently 
eone into tho preparation o~ it . •4bet her or not the plan is 
one \'1hich i s oxempt from the operation of the insurance laws 
of t he State, is a question that can only be definitely settled 
by the dec i sion of a court of proper jur•sdiction. 

c u1 CLUSivH 

llouevor, 1 t is t he conclus lon of t he \7r i tor, fro:t:l t he 
au thorities c i ted heroi n and nUMer ous others not cited~ 1n­
clud1nc tho case of State ex i nf • • ; lliamson v . black , 145 
S . ~ . (2d) 406 , ~1at if t he question were subn1ttcd t o a court 
l1aving jur~3diction o~ t he matter t he ~urial Assoc i ation Plan 
would be held to be a plan f or doing an insurance business f or 
the benefit of the undertruter designated and not a voluntary, 
non pr of i t benevolent association . 

AP 1?RvVED : 

ROY l:cKI'.~.ii1'RIC t. 
Attorney- Yenero.l 

\7vJ : Cr 

RespectfUlly ' oubmitted , 

\ • 0 . JACKSOU 
Assistant Attorney-General 


