BURTAL ASSOCIATION: Mayes Burial Association Plan is
a plan for insurance business and
not a non-profit benevolent socilety.
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fpp1l 4, 1942 ,/_/,__

llon., Robert W. Hawkins
Prosecuting Attorney

‘emlscot County F l L E
Caruthersville, liissourl

Dear Sir: ,:;ifg Céj;

Sometime apo you wrote this office requesting an
oplinion as follows:

"I have been informed that you have
filed an information in the nature

of quo warranto against a burial assoc-
iation in Barry County, which has been
operating on an assessment plan and
issuing policies. A ruling on thils
character of assoclation would not
clear up matters in my county as burial
assoclations here have reorganized under
a new plan, a printed copy of which I
herewith enclose.

"As I understand the law, where a society
is formed to furnish relief to 1ts members
out of mutual contributions without profit,
it is not a business enterprise. I call
your attention especially, to the follow-
Ing cases:

Barbaro v. Uccldental Grove, 4 lio,
App. 429.

fuhl v. Heyer, 35 llo. App. 206.

Froelich v. Asson, 93 Mo. App. 383.

Blanchard v. Hamblin, 162 lMo. App.
242,

5 C. J. Page 1335.
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"Kindly furnish me at the earliest
date possible, your opinion as whether
the enclosed plan conflicts with any
statute in this state and oblige."

The reply to your request has been delayed because of
the large amount of business in the office and the amount
of study required to prepare a reply to your question. The
plan was apparently evolved for the purpose of providing a
substitute for the type of burlal socleties outlawed by the
declision of the Supreme Court in the case of State ex inf.
Williamson v. Black, 145 S, W, (2d) 406, and a great deal of
thought has gone into 1it.

The insurance code of the State applies alike to all
persons, corporations and associations doing an insursnce
business in the State.

Section 6003, Article 10, Chapter 37, R. S. lMo. 1939,
provides:

"No compeny shall transact In this
state any insurance business unless

1t shall first procure from the super-
intendent of the insurance department
of this state a certificate stating
that the requirements of the insurance
laws of this state have been complied
with authorizing it to do business; a
copy of which certificate, certifled
by the superintendent, and issued only
upon the request of the president or
secretary, or other chief officer of
the company, or of a general agent of
the company for this state, notice of
whose appointment has been flled in
the department, shall be held by every
agent or sollecltor for such company
doing busl ness for such company within
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this state, and such copy shall,

in some convenient and distinct manner,
set forth the name of the person, agent
or solicitor for whose use 1t 1s 1lssued:
Provided, however, that where two or

more persons comprise a firm doing busi-
ness at the same place it shall be suf-
ficient if one copy of said certificate,
certified by sald superintendent, shall
be issued in favor of seid firm, and one
license fee only collected therefor.
Every such company shall be required to
procure anmually for the use of its
agents and solicitors, copies of the re-
newed certificate of authority provided
for by law. The superintendent of insur-
ance for cause shall have the authority
to refuse to 1ssue a license to an agent
or may suspend or after 15 days' notlice
of his intention to do so given in writing
to the agent and the compeny represented
by such agent revoke any such llcense
after a hearimg before the superintendent
of insurance. If the ruling of the super-
Intendent of insurance be adverse, then,
within thirty days after receiving notice
of the revocation, suspension, or refusal
to license, the person aggrieved shall
have the right to petition any court of
record of the county wherein the applicant
resides to require said superintendent of
insurance to show cause why the license
so revoked, suspended, or refused should
not be re+nstated or issued."

This section, as you will observe, provides "no company
shall,"ete. In the case of State v. Stone, 118 Mo, 388, the
Supreme Court held Section 5710, K. S. Mo. 1889 to apply not
only to corporations but to individuals and assoclations.
From this case we quote at length, beginning at 1. c¢. 397:
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"The use of the word 'company' in
section 5910, Revised Statutes,
1889, which provides that no company
shall transact in this state any in-
surance business, unless 1t shall first
procure from ghe superintendent of 1n-
surance department of thils state 2 cer-
tificate stating that the requirements
of the insurance laws of the state have
been complied with, authorizing it to
do business, we have no doubt was simply
because the business of insurance in
this state 1s almost all done by incorp-
orated companies. It should be read in
connection with the following section
and a8 including both companies and
assoclation of individuals. The letter
of the section mmst yleld to the evident
intent of the leglslature as deduced
from the whole act in regard to insurance
taken together, giving due consideration
to the object of the act, and the fact
that it is intended to regulate the
entire syatam of Insurance within the
state. e County v. Jefferson Count
gg T13. EIinga road Yo Trustees, 40 IEI.
5.

"Section 5793, R,vised Statutes, 1889,
provides that tho insurance department
shall be charged with the execution of
all laws now in force, or which may be
hereafter enacted, in relation to insur-
ance and Insurance egggg%%cs doing busi-
ness in this state. Section 5801 provides
that it shall be the duty of the superin-
tendent of the insurance department 'to
file in his office and safely keep all
books and papers required by law to be
filed therein, to issue certificates of
authority to transact business In this
state to any companies who have fully com-
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plied with the laws of this state
in the organization of insurance
companies, and the transaction of
the business of insurance, etec.
Sectlon 5802, makes 1t his duty to
furnish to every lnsurance c
doing business in this sEaﬁsggffﬁfs
on which to make 1its annual report;
while section 5805 provides for an
examination by the commissioner of
any lnsurance company incorporated
or doing business iIn this state, and
section 5807 provides for the payment
of certain fees to . be pald by such

. insurance companies.

"The whole of article 2, Revised Stat-
utes, 1889, in regard to life and ac-
cident insurance uses the words company
or corporation, and in no place does 1t
make use of the word individual, and if
taken by itself, 1t must be conceded

that the various provisions therein
contained relate to incorporated com-
panies doling an insurance business in
thls state, and not to individuals or

an unincorporated assoclation of individ-
uals. The first section of article 5,

of the same chapter, being section 5910
of the Revised Statutes of 1889, is an
old section brought down from the Revised
Statutes of 1879; and, standing alone,

it also relates to, and contemplates,
incorporated companies, and not individ-
uals or an unincorporated association of
individuals. But the next section, as
amended and carried into the Revised
Statutes of 18289, provides that 'lio indi-
vidual or association of individuals,
under any style or name, shall be per-
mitted to do the business mentioned in
this chapter within the state of lMissouri,
unless he or they shall first fully comply
with all the provisions of the law of this
state governing the law of insurance.'
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"This section in express terms makes

the nrovisions of article 2 appliceble

to an individual or an assoclation of
individuals doing an insurance business.
The argument that section 5016, upon

which this information i1s founded,

should be disregarded, so far as 1t

applles to a person or an unincorporated
assoclation of persons, because the law
points out no method by which a person

or such an assoclation can procure a
certificate to do business, 1is not well
taken. The argument 1is based upcn a

false assumption; for, according to
section 5911, an individual or such an
assoclation of individuals may, and

indeed must, first comply with the laws
governing the buslness of insurance,
meaning, in case of life and accident
insurance, the provisions of article 2.

It is true that some of the provislions

of that article can have no application

to an individual doing insurance business,
as, for instance, those relating to the
organization of Insurance corporations;

and In other Instances designated officers
of the iInsurence corporation are requlired
to do certaln things. All these things
can be done by the individual or the assoc-
fation of individuals proposing to do an
insurance business. There 1s no difficulty
whatever in this respect, and the iIndiviual
or assoclation proposing to do an insurance
business can make the required deposits

and do the other things necessary to pro-
cure a certificate to do such business.

"The evident Intent of the legislature as
shown by the sections of the statute quoted,
was to regulate and systematize the business
of insurance in this state, and that 1t was
never its purpose to require strict observ-
ance of 1ts statutory behests, by corpora-
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tions and companies, doing business

in this state, and to require

nothing whatever of individuals en-
gaged in the same business., OUn the
contrary, it 1s manifest that the
intent was to require of them the

same compliance with the law that 1is
required of corporations and companies,
and 1f we are correct In thils position,
while conceding that the offense with
which the defendant is charged 1s penal
in its nature, and that in such case a
strict construction of the statute is
required as 1s held in Com. v. Carroll,
8 Mass. 490; State v. 9 Thmph.
74; Harmmel v. State, 5 lo. 260, and
Bishop on Sfatuggry Crimes, sec. 220;
yet it is not proper or reasonable to
construe it striectly for the mere pur-
pose of defeating i1t when the intent is
plain as in this case."

Section 6003, supra, has the same language as Section
5910, R. S. Mo, 1889.

43 the insurance code applies to individuals and associ-
ations as well as corporations, it is necessary to determine
first whether or not the plan enclosed by you is a plan for
doing an insurance business, and, second, 1f it is a plan
for doing an Insurance business, whe$her or not it comes
under any of the exceptlions to the insurance laws.

The ceses you cite do not seem to shed any light upon
your question. The case of Barbaro v. Yecidental CGrove, 4
Ho. App. 429, was a case in which enforcement of an agreement
was sought, the court holding the paying of a death benefit
to the family of a deceased member as one of the incidents of
membership was not the doing of an insurance business, inas-
much as the defendant corporation provided in its by laws
that 'alding the familles of deceased members' was one of the
objects of the corporation. The defendant apparently was a
benevolent and fraternal society similar to those authorized
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by Article 13, Chapter 37, R. S. lo. 1939. And all of the
by laws of the orgenization are not Included In the case.
The sole purpose of the "Burial Association Plan" 1s to
secure for its members, graves, burial supplies and funeral
services as a non profit, non-commercial voluntary assocla-
tion.

The case of Kuhl v. leyer, 35 llo. App. 206, did not
raise the question of the right of persons to voluntarily
associate as an unincorporated voluntary benevolent associa-
tion. While plaintiffs in the action alleged they were the
trustees for sald voluntary, unincorporated benevolent
association, no question was before the court of the right
of such Individuals to so assoclate.

The case of Froelich v, Asson, 93 lo. App. 383, involved
an association of musicians, persons all engaged in the same
profession. The "lurial Assoclation Flan" submitted 1s not
limited to any particular business, profession or trade, and
the payment by the lluaiclans Association of a small sum towards
the funeral expense of a deceased member wes not the sole
object of the association, 1t was merely inclidental to member-
ship, and was only payable if the deceased member had been in
good standing for one year.

The case of Blanchard Co. v. Hamblin, 162 lo. App. 242,
was one inveolving recliprocal inter-insurance contracts between
persons and firms in the same business. The Burlal Agsocia- '
tion Plan is not limited to persons in the same business,
further reciprocal insurance agreements are now governed by
Article 1, Chapter 37, R. 8. Mo. 1839,

Insurance is defined as follows in Vol. 32 of Corpus
Juris, at page 975:

"Broadly defined, insurance is a con-
tract by which one perty, for a compen-
sation called the premium, assumes
particular risks of the other party and
promises to pay to him or his nominee a
certain or ascertainsble sum of money
on a specified contingency. «+ % # % =%
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Also, attention 1s directed to the case of State ex
rel. Deach v. Benefit Assn., 6 lo. App. 163. Attentlion 1is
directed to the following extract from this case, at 1. c.
169:

"The text-writers generally give
similar definitions; and, in the .
definitions of the contract cited by
them from the reports, the amount to
be paid on the happening of the loss
is commonly spoken of as a fixed sum,
or a certain sum. In Paterson v.
Powell, 9 Bing. 320 (c¢ited in the text
of Bliss on Ins. 4), insurance is de-
fined to be 'a contract in which a
sum 1s pald as a premium iIn considera-
tion of the insurer's Incurring the
risk of paying a larger sum upon a
given contingency.' 'Insurance,' says
Karshall (vol. 1, p. 1), following the
civilians, whom he cltes in the note,
'is a contract whereby one party, in
conslideration of a stipulated sum,-
undertakes to indemnify the other
against certain perlls or risks to
which he 1s exposed, or agalnst the
happening of some event;' and 'the in-
surance of life 1s a contract whereby
the insurer, in conslideration of a
certain premium, either in a gross sum
or periodical payments, undertakes to
pay the person for whose benefit the
insurance is made a stipulated sum, or
an annuity equivalent, upon the death
of the person whose life is insured,
whenever this shall happen, within a
certain period, if the insurance be
for a limited time.' 2 MHarsh. on Ins.
766, The law, however, is not fond of
definitions, and these definitions are
to be taken, perhaps, rather as state-
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ments by the learned men who

make them, of the contract as they
ind 1t existing around them, than

as strict definitions which contain

every essential element without

which the thing carmot exlist, and

which exclude everxthing not neces-

. Sary to its be .

Attentlon 1s further directed to the Tennessee case of
State ex rel. Reece, Comulssioner of Insurance v. Stout, 65
S. W, (24) 227, where the court held, at 1. c. 229, as fol-
lows:

"Burial or funeral benefit, being
determinable upon the cessatlon of
human l1life, and dependent upon that
contingency, constitutes life insur-
ance. Such a contract has, however,
been held void as ageinst public
policy and in restraint of trade,
where, although the purpose of the
assoclation was to provide, at their
death, a funeral and proper burial
for the members, the assoclation was
organized on the mutual plan, the
members contributing a stipulated sum
weekly, and the funeral, certain fun-
eral furnishings, and outfit were to
be furnished by and through a desig-
nated undertaker, or official under-
taker. 1 Couch's Cyc. of Insurance
Law, 47, Sec. 323 State ex rel. Unity
I. e I. & S, Ben. Ass'n v. chh.ol,
121 La. 350, 46 So. 352; Flymn v.
Prudential Ins. Co., 145 App. Div,
704, 130 N, Y., S, 546; State v. Willett,
171 Ind, 296, 86 H, E, 68, 23 L. R, A,
(I. 8.) 197; State ex rel. Fishback v.
+ Globe C, & Undertaking Co., 82 Wash.
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124, 143 P, 878, L. R, A. 19186B,
976; State ex rel. Coleman v.
Vichita K. Burial Ass'n, 73 Kan.
179, 84 P, 757; Flkes v. State,
87 Miss. 251, 39 So. 783; Robbins
v. Hennessey, 86 Chio 3t. 181, 99
H. E. 319."

The Burlal Assoclation Plan submitted provides for

the payment of dues by members, the furnishing of funeral
merchandise and funeral by a designated undertaker upon the
death of a member, these to be pald for from the dues col-
lected from members. There is the payment of the premiunm,
dues, the payment of the funeral upon the happening of the
contingency, the death of the member. The plan seems to be
clearly a plan for decing an insurance business.

How 1t is necessary to determine whether the plan comes
within the exceptions to the insurance laws. Article 13,
Chapter 37, R. 5. lio. 1939, provides for the organization and
supervision of Fraternal Deneficiary Assoclatlons, as follows:

"Sec. 6105. Fraternal benefit socl-
eties defined. -- Any Incorporated
soclety, order, or supreme lodge,
without capital stock, organized and
carried on solely for the mutual ben-
eflt of lts members and their benefil-
claries and not for profit, operating
on a lodge system and hav a repre-
sentative form of govermuent and which
shall make provision for the payment
of benefits in accordance with this .
article, is hereby declared to be a
fraternal beneflt society."

"Sec. 6106, Lodge system defined.
Every such soclety having a supreme
governing or legislative body and sub-
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ordinate lodges or branches, by
whatever neme imown, Ilnto whlch
members shall be elected, initlasted,
or admitted in accordance with its
constitution, lews, rules, and regu-
lations, which subordinate lodges

or branches shall be regquired by the
constitution or by-laws of such
soclety to hold regular or stated
meetings at least once in each month,
and either to conduct prescribed ritu-
alistic ceremonlies or to carry on
other eltrulstic, educational, frater-
nal, religious, patriotic, or recrea-
tional activities, shall be deemed to
be operating on the lodge system."

The Burial Association Plan submitted is not a fraternal
soclety within contemplation of this article as the plan has
no lodge system.

In Section 6137 of this article and as amended Laws
1941 page 398, certaln assoclations are exempted from the
provisions of the article. This section is as follows:

"Section 6137. Lxemotion of certain
socleties. -- Exemptfon of certain
societies. --(1) Nothing contained in
this article shall be so construed as
to affect or apply to grand or sub-
ordinate lodges of societies, orders,
or associations now dolng business in
this state which provide beneflts ex-
clusively through local or subordinate
lodges, or to:

(a) Orders, societies, or associ-
ations which admit to membership only
persons engaged in one or more crafts
or hagardous occupations, in the same
or similar lines of business; and the
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ladies socletles or ladies auxili-
arises to such orders, societlies or
associations.

(b) Domestic societies which
limit their membership to employees
of a particular city or town, designated
firm, business house or ecorporation
which provide for a death benefit of
not more than five hundred ($500) dollars
or disability benefits of not more than .
three hundred and fifty ($350) dollars
to any person in any one year, or both;

(¢) Domestic societies or associa-
tions of a purely religious, charitabdble
and benevolent desecription, which pro-
vided for a death benefit of not more
than five Bundred ({500) dollars or for
disebility benefits of not more than
three hundred and fifty ($350) dollars
to any one person in any one year, or
both.

"(2) Any such society or association
described in clauses (b) or (c) of sub-
section (1) which provides for death or
disability benefits for which certificates
are issued and any such soclety or associ-
ation included in subsection (c¢) which has
more than two thousand members, shall not
be exempted from the provisions of this
article, but shall comply with all the re-
quirements thereof.

"(3) No soclety which, by the provisions
of this section, 1s exempt from the re-
qulirements of this article, except any
society described in clause (a), supra,
shall give or allow, or promise to give
or allow tc any person any compensation
for procuring new members.
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"(4) Any soclety whose membership 1s
confined to any religious denomination
shall not be required to have ritualis-
tic ceremonies.

"(5) Every fraternal benefit soclety
heretofore orgenized and incorporated
and which provides exclusively for ben-
efits In case of death or disabllity
resulting solely from accident and which
does not obligate itself to pay natural
death or sick benefits may be relicensed
under the provisions of this article, 1if
heretofore authorized, and shall have

all of the privileges and be subject to
all the applicable provisions and regu-
lations of this article except that the
provisions thereof relating to medical
examination, standard provisions, pro-
hibited provisions, valuations of beneflt
certificates and the requirement that the
certificate shall specify the amount of
benefits, shall not apply to such society.

"(6) The superintendent may require from
any soclety or association by examination
or otherwise, such information as will
enable him to determine whether such
soclety or assoclation is exempt from

the provisions of this article."

An examination of the Burial Asscciation Plan shows it
does not come within these exceptions. It 1s not the scheme
of operation of a grand or subordinate lodge existing at the
time of the enactment of the statute; the membership is not
limited to persons engaged in one or more hazardous occupa-
tions, or in the same business or simlilar lines of busliness;
the membership is not limited to employees of any particular
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city, town, business firm or corporation, nor 1ls the member-
ship limited to two thousand or less members.

As heretofore mentioned, this plan was evidently devised
to taie the place of the plan used by the ousted burial insur-
ance associations. And a great deal of thought has apparently
gone into the preparation of it. Whether or not the plan is
one which 1s exempt from the operation of the 1lnsurance laws
of the State, is & question that can only be definitely settled
by the decision of a court of proper jurfsdiction.

COHCLUSICHR

However, 1t 1s the conclusion of the writer, from the
authorities cited herein and numerous others not cited, in-
cludin the case of State ex inf. Williamson v. Black, 145

%Ed) 406, that if the question were submitted to court
having jurisdiction of the matter the Curial Lssociation Plan
would be held to be a2 plan for doing an insurance business for
the benefit of the undertaker designated and not a voluntary,

non profit benevolent associatlon.

Respectfully submitted,
W. O, JACKSUN
Assistant Attorney-General

APPROVED:

ROY WeKITTRICK

Attorney-General

WoJ:CP



