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Anproval of substitute bus driver is within pro-
visions of enti-nepotism law;. clerk of common
school district cannot be removed without cause

and without a hearing.
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forsyth, Missouri

bear 3Sir:

This will acknowledge recelpt of your request for
an opinion, which reads as follows:

"Wouldu your oifice be kind enough to
tive this orfice an opiniou on the
following two matters:

"l. The anti-nepotism provision in

the kissouril Constitution prohibits
School Board Members from hiring rela-
tives of the fourth degree or less us
bus drivers etc. Now cen a school
board hire a bus driver ana then this
bus ariver hire a substitute who has

to be approved vy the board and who

is related by such degree to a majority
of the board or to the majority approv-
ing the suid substituter

w2. Can the Clerk of a common school
district be removed by the board with-
out cause and without a hearing?

"These questions are before we and the
matter is causing some trouble. The
County Treasurer anu I need to have an
opinion frow you beceuse of the matter
of paying some warrants darawn under
such condaitions end the clerk refusing
to sign them and a new clerk be ap-
pointed and tne ola clerk cleiming to
hold over.™
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I.

Your first question has to do with the anti-nepotism
provision of the lMissourl Constitution, which is Section
15 of Article XIV, and which reads as follows: '

v,ny public of'ficer or employee of
this State or of any political sub-
division thereof who shall, by vir-
tue of said office or employment,
heve the right to name or appoint
uny person to render service to the
State or to any political subuivision
thereol, and who shall name or ap-
point to such service any relative
within the fourth degree, either by
consanguinity or «ffinity, shall
thereby forfeit his or her oiffice or
ewployment."

A school director is a public officer. It was so
held in the case of state ex rel., licKittrick v. Whittle,
65 5. W. (2d) 100, wherein the court used the following
language:

"Thus it also appears that a school
director is a public officer within
the meaning of said section of the
Constitution."

The section of the Coustitution there bein.  considered was
the anti-nepotism section,

It follows, therefore, that a school director cannot
name or appoint e relative within the prohibited degree to
render service to the school district, which is a political
subdivision of the state.

Your request states that the directors require that
a substitute bus driver be approved by them before he can
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operate a bus. That being true, the approval of the di-
rectors is necessary to sllow him to render service and
receive compensation. The approval by the uirectors is,
therefore, e uivalent to an appolntment or designation by
the airectors, und would pe prohibited by the anti-nepotism
provision of the Constitution.

It is & general rule oi law that whaatl a person can-
not do directly under the low, he caunot do indirectly or
by subterruge. In the case of Lisensmith, et al. v. Buhl
Optical Co., et al., 178 5. L. 695, the Supreme Court of
west Virginla suald:

", person * * * jndiviaual or corpora-
tion may not o by indirection vhat he
or it is precluded frow uoing uirectly."

Likewise, in the cuse of State ex rel. McKittrick
v. Dudley & Co., 102 5. W. (2a) 895, the Supreme Court of
lMissouri, in aiscussing the right oi a corporation to
practice law through its paid sttorneys, salcu, 1. c¢. 900:

nris 1t cennot practice law airectly,
it cannot do so indirectly, by employ-
ing competent lawyers to practice for
it, as that would be an evasion which
the lew will not tolerate.'®

If the airectors could appoint substitute drivers
who ure within the prohibited degrec of rclationship to
thein, then the effect ol the anti-nepotism law would be
destroyed because they could slways nawe as the primncipal
driver & person who is not related to them and then desig-
nate a relative us a substitute. This would be a subter-
Tuge and a clear evasion ol the anti-nepotism law.

SUHGLUSIOI

It is, therefore, the opinion of this office that
school directors who require that their approval be given



to & substitute bus driver before he cen operate a bus,
cannot &approve a substitute bus driver who is related to
such directors within tac fourth degree, eithsr by con-
sanguinity or aflinity.

=
o

Your secornd juestion uas tc o with the wethod and
procedure for the rewovel oI the clerk s & cow.on scanool
aistrict.

A clerk of a school aistrict is a public orficer.
The sewe reasonlng wiich holds thut a school director 1s
a publie¢ officer would cowpel the conclusion that the clerk
of the district is llikeulse a public officer. His office
is crewted Ly law anu ue exercises sowe overnmental func-
tions. (see State ex rel. ackittrick v. Whittle, 64 S. W.
(£a) 100.)

Section 104zZ, . Ue . issouri, 1209, proviaes for the
appointment of & cleri. oi u comwon school alstrict. It
reads, in part, «s 1rollows:

*lae aliectors shall meet within four
Jdays ulter tue aunual meeting, at some
pluce within the district, and organize
by clecving one oi taeir nuaber presi-
deut; «ud the LOuru shall, oun or berlore
the rifteentn deoy of July, select a
clerk, who shall euter upon u4ls dutics
on tue firteenth aay of July, but no
cowpeusation snall be ullowed such clerk
until &all reports required by law aund by
tiag Dousd save beca duly madse «auu Ciled.

While no term is specillcally pioviued in thue fore-
goilny section, yet sulu section reguires that the clerk
shall cater upou hLis uutles ovn the [iftecutia day of July
rollowing his appointment. The section re ulres the appoint-
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ment of a clerk after cach ecnnual school meeting. There-~
fore, it must follow that the term of the clerk is from
tue fifteenth ol July oL oie yeur to the rifteenth of July
ol the followiuy, year.

Jection 10424, 1. 5. lissouri, 1959, reaas as rol-
lows:

"The board shell have power To remove
the aistrict clerk from his oi'fice for
aereliction oi duty sna appoint an-
other in his place, to whow the forumer
incwubent shall lmueuiately deliver his
books wud papers pertaluing to the or-
Tice."

The right to rewove public oifficers from oifice auu
the correct procedure lu such cuses has been belfore the
courts of tunis state on suwerous occasions. The irule as
to whether the appointiung power hes the right to reuove
an officer at will has been definltely csteblished. The
rule was stated in the cuse oi Horstman v. ..damsom, 101
}MOo. APPe i. C. 124, uas follows:

w ¥ + % The rule is well established
that an sppointment to office for a
gefinlite terw coufers upon the incum-
bent tue right to serve out the full
official period, unless forfeited by
misconduct, for the perwsnence of the
official tenure uegatives the author-
ity ol' the appointing power of removal
at will. But where the law conferring
thie autnority, undier whiclh the appoint-
ment is wedse, is silent as to any limi-
tation or tue rigut of rewoval, and the
ofrficlial terw is unlimites, the abso-
lute power of removal is an incicent to
the power ol appointwent to be invoked
wud appliea et pleusure, without notice,
ana without legel liabiliiy for the re-
sults. JThese principals .ave besn fre-
quently recoguizeu in numerous decisions,
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alike by the rfederal courts as well
as by the courts of many States, in-
clucing our own." (Citing nuwerous
cases. )

Likewise, in the case of State ex inf, sutorney Gen-
eral v. Hedrick, 294 o, 21, the supreme Court of kissouri
sald, 1. c. 64:

“If the simple power to appoint is
conferred and no term is fixed by law
and nothing else appears, then the ap-
pointee may be removed at pleasure, by
the appointing authority, without no-
tice, the preferment of charges or the
assignment of reasons. (Throop on Pub-
lic Officers, sec. 554; Nechem's Public
Officers, sec. 445.) The reason of the
rule is found in the unreason of its
alternative, which, as L. Mechem says,
would be that the tenure of such ap-
pointee then would be *'subject to no
will but his own;*' 1. e. he would, inm
such case, hold at his own pleasure, a
preaicament in which courts have re-
fuged to place the publie. This is the
law in this State. In State ex rel.
Guwupbell v. Police Commissioners, 14 lo.
App. l. ¢. 502, 1t was saia: 'It is not
disputed that the power of rewoval at
pleasure is incidentel to tine power of
appoiating, iu the abseuce of any in-
consistent liwmitation in the law which
creates tiie authority to appoint.' This
decision was fully approved by this court
on appeal, (88 Mo. 1. c. 145.) 1In an-
other particular this cuse was disap-
proved in State e¢x rel. v. Johmson, 1lE5
Mo. 1. c. S1, but the langusage above set
out wus approvingly quoted and the rule
it states wes applied as decisive of the
case then under considerstion. The sune
rule was followed in state ex rel. v.
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xllt, 26 LnO. Ap‘_ﬂl. lo Ce 676. I.n this
case a formulutlon ol the rule by
Thayer, J., then on the e¢ircuit benech,
wasd approved. Other uecisions are in
point. (3tate ex rel. v. Brown, 57

.0« APPe 1l. c. 204; Horstman v. .idam=-
son, 101 lMo. App. 1l. c. 124, 125, and
cases cited; Stete ex inf. v. Crandall,
269 Mo. 1. 0. S51l.) A like principle
is approveda in State ex rel. v. Stone-
street, 99 Mo. 1. c. 977; State ex rel.
v. Hawes, 177 lo. 1. ¢, 478. The rule
is saia to be 'universal' in 29 Cye.
pPp. 1870, 1571, 1408; and 'general' in
22 R. C. L. secs. 266, 267, pp. 562,
565; end 'uniform® in note to wright v.
Gamble, 156 Ga. 376, in ..un. Cases,
1912C, p. 974, et segy. Numerous au-
thorities are citeu in this note--~
State, Federal und Znglish. Others
mzy be found in note to Trainor v.
Board (Mich.) 15 L. e ne 95, * * *n

sgain, 1. c. 65, tue court helu:

"It thus eppears that when the Legisla-
ture provides for the appointment of one
official by another, if it does nothing
more, adopts no weans to forestall it,
the act authorizing the appointment will
inevitably ralse the power to rewove at
pleasure., T ¥ * *

"This power may be defeated by speciric
provisions wuich destroy it or by the
fixing of a tenure, which is inconsistent
with it, * * * * »n

Unaer the foregoling authorities it must be cleer toat
the right of the appointliug power to rewove a public officer
at . 1ll 1s destroyea ii either one or both of two situatiouns
prevail. The flrst is, if the officer has a definite term
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provided by law, ana the secoud is, il the law has placed
specific liwitutions on the right of the appoianting power
to remove such officer.

In the case or the clerk of o common school district,
the luw sctually provides & term for his tenure of orffice.
while not naming such period a term, the effect of the law
ls to creuate = tenure ci one year, from July 15th of the
year of his appointment to the following July 15th, when
a successor would automatically enter into the oifice.
Therefore, it would seewm that since the clerk of the school
dilstrict has a vefinite term of office, the school board
could not rewove him at will.

Furthermore, Section 10424, supra, places a further
limitation upon the right of the board to remove the clerk,
It provides that the board way rewove him "for dereliction
of duty." Therefore, the luaw has not conferred the simple
power to appoint upon the board, bul with that power of
appointmeut hus ulso proviaed when the clerk may be re-
moved. Under the law tihe clerk has wany important uuties
to perform in connection with the administration of the
public schools, and unuoubtedly the Le islature contem-
plated that he should ve a more or less established offi-
cer for his term. We think the Leglslature has, thereifore,
limitea the power of the board to remove the clerk to a
finaing by it thuat he hes been derellict in his auties.

In the case of Hudgins v. School Distriet, 512 Mo. 1,
10, the Supreme Court used some languege which at irst
glance uight seew to refute tie above principle. In that
cuse the court was discussing the right of a board to ap-
point a oclerk tewmporerily and the legslity of the scts done
by such temporary clerk. In ulscussing the office of clerk
the court wmentioned several stututes, including the statute
regaruing the removal ol the clerk, znd in that connection
suia:

"While the authority of the boaru to
reuove him (Sec. 11217) 1is unqualiried,
it is solely & power oi the board and
bears no such reletion to the statutes
defining his powers anu auties as to
change their character."
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The foregoing statewent wlght indicate that the
court was holding that the authority of the board to re-
move a elerk is unqgualified or usnlimited. However, from
a reading of the facts in the case in connection with the
yuestion which the court was daiscussing, it will be seen
tiat the court was in no way passing upon the right of
the board to remove the clerk. The court was considering
the valldity of the acts of a temporary clerk, and there
was no occasion for & holaing as to when or how the board
could remove a clerk. That yuestlon was not in the case,
and the foregoing language, ir holding that the power of
the board to rewove the clerk is unlimited, is certalnly
dictuiw and not comntrolling.

It is also well establisheu that where the power of
removal of a public officer is limited, such officer can-
not ote removed except upon charges made and a hearing had.
The rule is stated in 3tate eox rel. Uenison v, City of
St. Louis, 90 lo. 1. c. 22, as follows:

"Where an officer is eppointed auring
pleasure, or where the power of removal

is discretionary, the power to rewove

may be exercised without notice or hear-
ing. TField v. Comwonwealth, 32 Pa. St.
478; Lx parte Hennen, 1ld Peters, 230.

But where the appointment is during good
behavior, or wihere the removal must be

for cause, the power of removal can only
be exercised when charges are made against
the sccused, and alfter notice, with a rea-
sonable opportunity to be heard before the
officer or body having the power to re-
move, Gaskin's cuse, 8 Term Rep. 203;
ileld v. Comwonwealth, supra; State v,
Bryce, 7 Ohio St. (part 2) 82; Lillom on
Mun. Corp. (o Ed.) secs. 250 to 254,.,"

This rule has beecn uniforuly rfollowed iu this state.
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CONCLUSION

It is, therefore, the opinion of this office that
the clerk of a common school district cannot be removed
by the board without cause and without a hearing on
charges placed against him.

Respectliully submitted

HARRY H. KAY
. Asslistant .ttorney General

APPROVED:

ROY MCKITTRICK
Attorney General
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