
COUNTY COURTS: . Mortgage tor county sinking funds must 
convey title in fee simple. 

1-&y 21, 1942 

Honorable Chas . K. Hurt 
Pro secuting Attorney 
Linn county 
Brookfiel d, Missouri 

.L>car J ir: 

We are in receipt of your re~uest for an opinion 
under dat e of ~ay 20 , 1942 • 

. d.s we underste..nd your question, a volWltary as­
sociation i n tho county has r ent ed or l oused a t ract of 
l and for t he purpose or growin~ Vetiet abloa t o be canned 
and pr eserved , the product t o bo used to furnish free 
lunches for indi eont pupils in the school s of Linn County . 
The organization desir es to borrow ~1,000 rro~ t he sink­
i ng fund of the county , and tho authority of t he county 
court to make ~ l o n under such circumst~nces has been 
questioned. 

There ~e two provisions which ~overn the l end­
i ng of money f r om t he count y sinki ng f und creat ed for the 
purpose of the puymont of uny county indebtedness on bonds . 
Thoy aro as foll ows: 

section 16776 , ~ . J . Mo . 1969 -

"The several c ounty courts of this 
state are hereby authorized ~nd r e­
quireu t o l oan out uny money in the 
hunds of tno t reasurer of such county 
oollecte~ for t he purpose or constitut­
in~ a sinkinti funu for tho payment ot 
t he principal of uny in~ebtedness in­
curred , f or \\hich bonds &.re outstand­
in0 , oc collected to p~ interest 
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on t he bonds of such county issued, 
~a which has not been applied in 
the payment of such interest, in any 
ct~.se where such bonds are or may be 
in litigation, or the vuliuity of 
which is at tho time being contested 
by juaieial proceedings , or bonds 
maturin~ ut the highest rat e or in­
terest that can be obtuined, not ex­
ceeding eight nor less than five per 
oont: Provided , that no loan shall, 
in case of loan of sinking tunu , ex­
tend beyona t he maturity ot the in­
debtedness said sinking fund is pro­
videu fo ... · anc.. intended to pay , but 
shall be due und payable a sufficient 
time before t he maturity of said in­
debt edness to insure prompt payment 
thereof . " 

Section 1J777, R. s . Uo . 1939 -

"tfuen any such ~oney shall be loaned 
by the county cour t , they shall oause 
the same to be secured by a mortgage 
in fee on real estate , free from all 
liens und encumbr~nceo , within the 
county , or t he value of double t he 
amount of the loan, with a bond and 
personal security in addition t hereto ; 
ana no loan shall be made to any per­
son other than an inhabitant of the 
sace county , nor shall any person be 
accepted a s security who is not at t he 
time a resi dent househol der therein, 
who does not own and is not assess ed 
on property irL un amount equal to that 
loaned in addition to all debts for 
which he i s othen~iso liable, und prop­
erty exempt from execution. " 

We think that that part ot t he l atter section which 
requir es tha t the money to be loaned be "seuured by a mor t­
gage in f ee on real est ate , free f rom all liens and encum­
brances,--,-* *'' furnishes a direct answer to the question 
presented. 
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The word ttfeeu has been interpreted when applied 
to lands tillO. conveyances to meo.n tho largest ...possible 
estate ~1hich can be hel d in lands . It is synonymous ~'i th 
"fee simple" und "fee absolute. " The oU.Pl'emc 0ourt of 
issouri has consistently followed this definition. In 

J ecko , Trustee v. Taussig , 4 5 Ho . 1 67 , we find the rule 
clearly express ed as follows, 1 . c . 1 69-170: 

" * * * The tero 'fee ' iuplies an in­
heritable estate , and the addit i on of 
t he \lord ' simpl e , ' foruin;; the cotl­
pound ~ord ' fee s~plc, ' as used in 
•noa.ern estat es ' and conveyancing , 
adds nothin~ to the force ana coopre­
hensiveness of the original term. 
( 1 \:o.shb . on Heul Prop. 65- 6 . ) l.nd 
lilr . Washburn says that a •tee simple 
is the lergest possible estate ~hich 
a man can have in lands , being an 
absolute estate in perpetuity; ' and 
further, that · ~n estate in fee simple 
conveys ~t once t~e idea of ~ interest 
of unlimited duration . ' { I d . b9, 6o . ) 
Nor does the adaition of the term 
•absolute ,• s ' fe~ siLple absol ute , ' 
aa.a anything to tho force and ~eaning 
of term ' f ee ' or ' foe simpl e. ' (Id.) 
In modern estat es t hese ~everal terms, 
•fee, ' ' fee simpl e ,' anu 'fee simple 
absol ute• are substt..ntially synonymous . " 

To eliminate ~y question, the LeJ islature made t he 
further provision ~n Section 16779 , H. ~. ~o . 19j9 , that 
"every mortg~e t~en under the provisions or this article 
sh~ be i n the ordinary form or t.. convoytmce in ~· " 

CONCLUSION 

It is the conclusion of this department that the 
county court may loan money from the sinkin5 funu with real 
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estute as security only vmen the borrower i s pos3essed ot 
a titl e in fee simple t o the land covered by the fuOrt0 nge 
ana securing the inuobteuness. 

.APPHOV ..... D: 

~OY MokfTrr tiC" .. 
Attorney General 

RLH: l:IR 

rlespeotfully submitted 

!WB.- tT L . IIYDL-~ 
Assist~t ~ttorney Genera.l 


