
SMALL LvAN LA\\ : 
BANKS AND BANKING : Small Loan Companies domiciled in ano ther state 

may nothave appraisers or agents in this state 
to solicit small loans in t his state without a 
license . 

April 17 , 1942 

Hon. D. ~ . Ha r r ison 
Commissioner of Finance 
Jeffereon Oity , Mi nsouri 

Dear 1 r . Harrison: 

FILE 

i~ 

This is t o a cknowledge receip t of your l etter of 
Harch 28 , in which you r equest an opinion of this depart­
ment . Your l ett er is aa follows: 

"I am enclosing a copy of a l et ter 
written t o Aliber & Co~pany, 310 Lq Jlt­
able &~1ldinr , Le a dolnes , Iowa , under 
da te of January 10 , 1942 , and alao a 
c opy or a let ter written to ~ive persons 
in towns in North Mi f:. sourl whose ad­
vertisements a opeared to be in viol ation 
of t he Small Loan Law. It developed upon 
inqu iry t hat t hose five persona were 
solicitinr l oans for Allber ~ Company. 

"On February 7 , 1'342 , J.lr . J . Francis 
O' Sullivan , Attorney for Aliber u Company , 
fi l ed a •Statement of Facts and Brief of 
Law in support of Aliber Sc Company ' s Uon­
co:npl lance with J.U s souri ' s Small Loan Act ' 
in thls Depa r t ment and filed a c opy of 
the Statement of l''ac ts in your office. 

"I shall appreciate an opini on as to 
whether the manner in which Al1ber & Co~­
pany and its ' appraisers' or ' sol i c itors ' 
are operating in f, i s ~ou ri is in violation 
of the Small Loan Law." 

As atated in your letter , t he attorneys for Ali be r 
and Co~pany of Des oines , Iowa , have fi l ed wlth our de ­
partment a s t atement o~ facts and brief in su ~ryort of their 
activities i n Mi ssouri , in which they contend that they are 
not v i olatinr the Ui ~ souri Small Loan Laws and are not sub­
ject to the jurisdiction of the Co~lsr:oner of Finance of 
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the State of Wieeouri . 

Aliber and CoMpany , a co-partnership l ocated at Dos 
Moines , is duly licensed by the State of Iowa to make small 
l oana under what is known as the Iowa s~all Loan Ac t , Iowa 
Code , eec . 9438- Fl to 9433- F25 , and it hne what it terms 
napuraisers" located in varl ou e cities in 'North Uissouri to 
take application~ for loans which are su~itted to the office 
of Aliber and Company in Iowa for their a pproval or rejec tion . 
The so called a pprai sers in J.li~sou.ri advertise in the l ocal 
papers in the com~nities where they operate, and aleo send 
ot. t c l rc .... l c-r let t ers t o prosoec t lve c .. sto""'ers, which letters 
·'ITI1·~ht be ter"'led "s~les talks" adv1~in[ the pr o pective 
customera of a plan for the borrower to borrow ~oney from 
this company . The rate ot interest , however, is not mentioned 
i n the advertisement nor in the circul ar l etters . Aliber and 
company has eu b.-.itted, with their brief and stateMent, speci ­
men copies of the a pplication for a loan which mu~t be mnde 
by the borrower , which ls ln the u~al and customAry form made 
by small l oan co~panies , together with a specimen of a note 
and chattel ~o~tgage which must oe executed by the borrower 
before he secures the money on his loan , if a chattel mort f age 
is ~iven . It i ~ stated in the a pplication as fol l ows : 

" The note and chat tel mort~ate submitted 
herewi t h Eh~ll not boco~e ef fective until 
the ~a e nre rece!ved by t he company at 
its off ice in Des :·o ine ~ , Io a , anC. the 
co~pany's check in the ~for whlch the 
application is approved is ther e deposited 
in the mall s . If this application is 
approved in whol e or in part , we hereby 
appoint the Gnited States ~alle as our 
arent and r equest t~e loan as a )p~oved be 
forwarded by mall 1n an envelope addre s sed 
to (Na e of a ppli cant ) . " 

Also , in the chat tel mort~age it i~ s t ated that: 

"This - ortcaf e anc: the note secured t here­
by are nade and executed under the laws of 
the ~tate of Iowa and their validlty and 
construction shall be determined by and 
under t he laws of said state . " 
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There are certain part s of the chattel -ortf ar e 
which are i nvalid under the laws of the ~ tate of Missouri, 
however, it is not neces~ary to pafs on these clau ses in 
this opinion . In the brief $Ubmittad by the o~pany , there 
are state~ents and also a contention that the contracts 
entered into by the borrowers are Iowa cr ntracts and are 
not sub j ect to the Laws of l i sso1ri, and this point is 
etref"eed at all times . 

Sec tion 81 50 , R. S . r·o . 1 939, of the .Mi~soJ.ri Small 
Loan Act provides: 

"Tha t no person, co-partnor~h ip , or 
corpo .. ·a tion ehall ~n. a r e in the b" siness 
of ~aking loans of mcney , credit , cooos 
or t hinrs in ac tion in t he ~~ount or to 
t he val ~e of three hundred dollars 
( ~300 . 00 ) or lee~ , and charr e , · contract for 
or recei ve a {1reater r ate of interest than 
eieht (3 ) pe~ cont~~ per a nnum therefor , 
excopt as authorized by this article and 
withou t first obtaini np a licen se from the 
commi~~ioner of finance hereinafter called 
t he llcen~inr official . " 

r ection 3157 , R. S . ~o . 1 93 9 , provides : 

" No per son , co- partnerehip or corporat i~n so 
licensed shall make any l oan provided 
for bv this article, under any other n~e 
or at any other place of business than that 
named in the license . Hot ~ore than one 
pl ace of business shall be maint ained under 
the ~arne license , but the licensinc official 
shall i . su e ~ore t han one license to the 
same licensee upon the payment of an 
additional license fee and the filing of an 
additional bond for each license . " ( nder­
scor lng ours) 

And , s~ction '31 63 , R. ~ . "o . 1 9 39 , prov ides t hat no person, 
co-partnersh i o or corporation except as au t horized by thls 
chapter shall charre more t han 8 per centum per annum 11pon 
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the loan, u~e or f orebearance of money of the value ot 
~300 . 00 or le ~s . 

Section dl 69 , R. ~ • • ~o . 1939, provides that t he per­
son v i olating any of the provi s ions of this article shall 
be ~1 ilty of a misdeoeanor . 

In their brief they have $~bd1v1ded eame i n t o four 
divisi ons , vi z : 

(A) All of the loans na le by it were ~sde 
in Iowa , not i n ist~uri 

(B) The nbusines~ of rakin~ loans of 
money" by Allber and Co.,pany was 
carried on in I owa , not in l'i ~ sour!, 
and the loane nade to tl1 t sour1 reel ­
Gents were ~Gde in inte r~ tate 
cor erce, 

(C) The i 8eour1 ~all Loan Act , aforesaid, 
has no extraterritorial effect , 

(D) The Uissouri Act contemplates inter­
state l~nding transactions . 

The writer of t his opinion will not undertake to 
r eply t o each of the l egal contentions made by the a t torneys 
for Aliber ond Company for the reason that he deems it 
unnecessary in the writi ng of thi s opini on . 

It may be admitted that it is the intention of the 
lender to make the loan contract an Iowa contract , and there­
by , the company woul d not come under the ~i e souri s~all Loan 
Act and required to take out a l icense in this state . The 
three co~on conflic t of law rules ~overning the validity of 
contracts provide that contracts are to be e overned by the 
laws of (a) the pl ace of making , (b) the place of pe~formance , 
or (c) the place intended by the parties . Beale Conflict of 
L~we (1935) Vo~ II , paees 1079- 1036- 1090 . I t 1 ~ expressly 
stated in all the loan papers t hat the parties to the eon­
tract are t o be governed by the laws of Iowa . 

Conceding , for the sake of arg~ ment , that the eon­
tracts, according to the u sual conflict of law rules , would 
be ~overned by the laws of Iowa , it does not necessarily 
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follow that t he courts of IU~soari are required to recoflnize 
and enforce such contracts , ~here there is an effort and 
intention to avoid or escape the application of the l aws of 
Mi ssour i . 

The method of doing b~sln~ ~s inc icatee an intent:on 
to avoid the l aws of thi~ state . The practice .of sendi~ 
applications to the office ln Iowa and requiring the payments 
to be made by having them mai l ed di r ect to the company at 
Dee ~.;oinee , may be a needlessly cumbersome ws:y to do business 
since the lender has an of fice in Missouri where applica­
tions for loans may bo taken , and to all intents and pur­
poses, an a~ent with l i mited authori ty, it would seem that 
he would be permitted to accept payments on l oans . All of 
this points unerringly to the £ac t that the lender hat 
adopted a mothod of doint business for the pur pose of avoid­
ing the securi ng of a l icense in this state and other re­
quirements of the small loan lawe of lUssour1 . 

IU~ sour1 has a small loan law very si "li l ar to the 
one in Iowa vmich has for its purpose the re~ulat1on of t h i s 
type of business and to permit one to reach ac ross state 
lines ln tho manner herein described woul d thwart the very 
purposes of the law. 

We think that the activities of the Iowa l ender are 
such that it 1s engaging in the small loan business in 
Missouri without the required license , and this is so , even 
though some of the business acts are performed in Iowa and 
the l oan eon racts are formall y cl osed and performed in that 
state . · 

\,e thi nk that the l anguage u sed by Mr . Justi ce 
Holmes in the ease of Horning v . District of Col umbia , (1920) 
254 u. s . 135, 41 Sup . Ct . 53 , 65 Law Ed . 1 85 ; is applicabl e 
to the situation here : 

"·;} ·!:· •!:· ·;} It may be assumed that he intended 
not to break the law, but only to get as 
near to the line as he could , which he had 
a right to do ; but if the conduct descrlbed 
crossed the l ine, the fact that he desired 
to keep within 1 t , would not help him . ~' 

If a person in Missouri makes application by mail 
to Aliber and Company and secures a loan, the loan woul d be 

,'""' .. 
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in ~eepinr with the laws of Mi r so ~ri and Iowa, and to all 
intents and purposes would be valid . However , we have a 
di f fe r ent si tuation here, in tha t Alibe r and Co~pany has so 
called appraisers in Mi s sour i who keep offices , run aever­
tisements for loans , and , by circular le t t ers , indicate 
the rate of interest to be charged. 

I f this company may have a poraiser~ in a half dozen 
cities in North t~ssouri, it ~ay pl ace one in every city in 
the state and a~ many as the business may warrant . Other 
co""pani es wou l d do l ikewi~e and "Ge woul d have a c •· ndit~on 
whereby these c om~es co~ld eny to the Mi ssouri authorities, 
"We a r e eneaf ed in tnterstate coi:111lerce . You cannot regulate 
u s . " '!'hie woul d br ing a~out a cho.otic c ondition in the 
small l oan business . And , accordinr l y , the co~panies c0ul 
a l so ~ay to the lowa authori tie s, "We are enear ed in inter ­
state co~merce an6 you cannot super vise u s," a position it 
CJul d not very wel l take . This we gatherrrom the following 
s tate~ent in the brief: 

"* ~ · If evil~ ens o with resne ct to inter­
state t raneactions , Conrress weald be ready 
to intervene in the public interest . * ~ * ." 

»e t h ink the above position ls wholl y unt enable . 

~Je t hink that an e dor~ement of the 11iOChlS operandi 
of Aliber and Company woul d have a far r eaching effe ct on the 
administra tion of the s~all loan law in the Stat e of Ci r souri , 
and woul d also open wide t he doors for small l oan co~paniee 
in nei[hborin~ state s to have so called appraisers in the 
various co~~nitie s of the state to sol i cit l oans in this 
manner, and woul d , therefore , put it beyond the po~er of the 
Co ~ i ~ slone r of I<' inanc~ of Ui ~ so .... ri to regulate or supervise 
the loans so made . 

It is , there fore , the opinion of this depart~ent that 
the pl an adopted and ueed by Aliber and Co~pany as set for t h 
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above, i~ a violation of the •l.littsouri s.,all Loan Law, and 
it will b e necessary for them to secJre a licenee fro~ the 
Co~mirsloner of Finance of the ~ tate of Mi ssouri ln order 
for them to continue their ope~ations in this state . 

A .. I OVED: 

ROY UcKI?TiUCK 
Attorney General 

C'H :NS 

Respectfully sub~itted, 

CJV~LL R. H ri iTT 
Assl~tant Attorney General 


