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Dear firi

- We are in receipt of your request for an opinion,
whiich recads as follows:

"] have been advised that years azo
Clark county voted under section
8668 i, S. WMo 1939 (County Highway
Lngineer) to suspend the provisions
of the law releting to the appoint-
ment and dutlies of a county hlghway
engineer., This county has & popu-
lation of about 12000,

"This being true by the next section
(8669) 1 find that the County sur-
veyor shall be ex-officio county
highway engineer and perform the
duties to be done and performed by

the county highway engineer; ' and

for his services as ex-offlcilo county
highway engineer he shall receive such
compensation as may be allowed by the
County Court, of not less than three
dollars nor more than five dollars for
each day he may be actually employed
or engaged as such county highway
engineer, The County court may eme
power the county hilghway engineer,

or the county surveyor when acting

a8 county hlghway engineer, to em=-
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ploy such assistants as may be deemed
necessary to carry out the Court's
orders and at such compensation as
may be fixed by the Court----- g

"I construe the above section to mean
that the couphty surveyor 1s ex-officlo
county highwhy engineer if Clerk County
has voted tol suspend the operation of
the county highway engineer law as set
forth In said section 8668 and the
County Court cannot prohibit him from
acting as such and he shall perform the
duties as county highway engineer 'or
as may be ordered by the county court;
-==' and sHall get not less than three
nor more tlian five dollars per day at
the discretion of the sald Court. Also
the Court may sppoint assistants.

"Guestion: <Should the county surveyor
as sald county hi_ghway englneer make

a budget as other county officlials

end should he and any assistants be
pald out of class four (the salary
fund) or should they be pald out of
the road fund?

"Also can the collector or the
assessor call on the County surveyor
to do work i1n straightening out land
surveys or descriptions and the sur-
veyor get his pay from tlhe County (he
gets no salary in this county)?"

In your first questlion you inquire if the county
surveyor and hlis assistents receive thelir salary out of
the general fund or the road fund, and should they pre-
sent a budget to the county, the sane as otler county
officials.
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We are presuming that the payment to which you re-
fer 1s the payment of a county surveyor, as ex-officlo
engineer. 1IThe county surveyor himself only recelves
fees end i1s not on e selery, but, after the suspension
of the ofifice of county highway engineer, the county
surveyor becomes the ex-officio county highwey englneer
and 1s entitled to a certain amount per day while actually
employed. e is entitled to this compensation under ‘ec=-
tion B669 . S, Missouri, 1959, which partially reads as
follows:

" % % % In all counties wherein

the services of & county hizhway
englneer are dlspensed with, as
provided by section 2668 of this
article, the county surveyor shall

be ex offiecio county highway engineer,
and, as such, shall perform such ser-
vices pertaining to the working, im-
provement, repalring and maintenance

of the roads and highways, and the
building of bridges and culverts as
provided by this article to be done
and performed by the county highway
engineer, or a8 may bs ordered by

the county court; snd for his ser-
vices as ex officlo county highway
englneer he shall receive such compen-
sation as may be allowed by the county
court, of not less than three dollars
nor more than five dollars for each day
he may be actuslly employed or engaged
as such county highway englneer. The
county court may empower the county
highway engineer, or the county sur-
veyor when acting as county highway
enginecr, to employ such assistants

as may be deemed necessary to carry
out the court's orders and at such
compensation as may ve fixed by the
court, not to exceed the sum of four
dollars per day for deputy county high-
way engineer nor more than three dollars
per day for each other assistant for
each day they may be actually employed."
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The county surveyor acting as ex-officlo county high-~
way englneer 1s a county offiicer, and hls compensation
must be budgeted under Class 4, as set out in the Session
Laws of 1941, pa e €50,- which reads as follows: (l.c.651)

"The county court shall next set aside
the amount regquired to pay the salaries
of all county oflicers where the same 1s
by lew mede payable out of the ordinary
revenue of the county, together wilth

the estimated amount necessary for the
conduet of the offices of such officers,
including stanps, stationery, blanks
and other office supplies &s are autho-
rized by law. Only supplies for cur=-
rent offlce use and of an expendable
nature shall be included in this class,
Furniture, office makhines and equip-
ment of whatever kind shall te listed
under class six,"

It will be noted, in reading Section 8668, supra,
that it i1a specifically stated:

" # « and for hie services as ex
officio county highway engineer he
shall receive such compensation as
may be allowed by the county court,

of not less than three dollars nor
more than five dollars for each day
he may be actually employed or en-
gaged as guch county highway englneer.
- k1 - .

This portlon of the sectlon also empowers the county sur-
veyor, when acting as county highway engineer, to employ
necessary assistants who shall recelive compensation fixed
by the court not to exceed the sum of four dollars a day
for the deputy county highway engineexr nor more than
three dollars per day, for each other essistant, for

each day they may ve actually employed.,
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The compensation for the surveyor ascting as county
highway engineer, and his assistants, is specifically
set out but does not state out of which fund the salary
must bte pald.

In the case of State v. McElroy, 874 S. W, 753, le.Ce
754, the Supreme .ourt, i:. passing upon & similar situation
sald:

¥ & % # The law, after creating the
office and prescribing the dutles,

fixes a salary of {125 per month for

the performance of those duties., The
law does not say from what fund this
salary shall be paid. 7e realize that
in the creation oi an office, the law-
makers might designate & fund out of
which the salsry shall be paid, and

this fund may be other than the salary
fund of the county. bPut such was not
done in this case. In such situation

it will be presumed that the Legislature
intended the salary to be paid as other
offlicial salaries are paid, i. e., out
of the salary fund of the county. We
think this fo be clear and without doubt,
It 1s urged however that a parole board
for St, Louls was enacted et the same
time, and that such law, in terms, deslig-
nated the salary fund. .e do not think
thaet this fasct changes the presumptive
intent of the Legislature in the act
before us, discussed above,"

It 1s therefore the conclusion of this Department
that since the county surveyor, acting as county highway
engineer, receives compensation in the nature of a saleary,
it is necessery that he have this compensation presented
in the budget to the county court.

It is further the opinion of this Lepartment that
thlis compensation should be placed in Class 4, the same
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as salaries for other county offlcers,

fie sre also of the opinion that the salary can only
be paid out of the general revenue, and not ocut of the
road fund.

Your next question Inquires: Who can order the county
surveyor to perform work? You specifically ask: " » 3
can the collsctor or the assessor cell on the County
surveyor to do work in straightening out lanu surveys
or descriptions and the surveyor get hLils pay from the
County * s = ¢"

We are assuming thet the work performed, about
which you inquire in your seecond question, 1s that of
county surveyocr, and not that of ex~-oiflcio county hlgh-
way engineer.,

The county surveyor of Jlark County 1s only on a
fee basis, for tue reason that the population of Clark
County, accoruing to the 1940 census, is only 1016€.

Sectlon 18426 K. S, lissouri, 1935, sets out the spe-
cific fees which are allowed the county surveyor. The
duties of the counly surveyor to make surveys are set out
in Sections 13198, 13199, 13202, 13203 and 13204, R. S.
Missourl, 1939, After a careful search of Chapter 90,

Ko S, Missouri, 1939, which refers to the dutles of the
county surveyor, we Iind no autiority granted the county
collector or the county assessor to demand the county
surveyor to do any work in reference to their official
office. lowever, under Section 13198, supra, the county
court, which is a court of recorc, may demand & survey
of certain land to which the title is in dlispuie before
such court, This may happen in case of a dispute over
real estate taxes which may be before the court on ac-
count of the error, or mistake, of the assessor or
collector. If he 1s ordered by the proper autioritlies
of the county to make such survey he 1s entitled to his
fees, as set out under Cection 13425, supra, which must
be pald by the county.
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It 18 therefore, the conclusion of this Department
that thie county collector and county assessor cannot
demand the county surveyor to do work in straightening
out land surveys or descriptions, but, if he 1s ordered
by the county court to make such & survey he is authorized
to collect from the county the fees allowed him under Sec-
tion 13425 R, o. Missouri, 1939,

Hespectfully submltted
W. J. BURKE

Assistant ttorney General

AP ROVED:

(codmmmy Lttorney General
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