
COUNTY SURVEYOR ; Should budget his compensa tion and ex­
penses as ex- officio county highway 
engineer under Class 4 - to be paid 
out of the general revenue . 

February 5 , 19~2 

Hon. Joseph L. uuttlng 
Prosecut ing Attorney 
Cl a r k County 
Kahoka, udssouri 

Dear < ir ~ 

FILE . 

j) 
· \ie are in receipt of your request f or an opini on , 

which r~ads as fo llows: 

"I have been advised that y~ars a~o 
Cl ark vounty voted under section 
8668 .t . S . T o 1939 (County highway 
Lnc ineer ) to suspend t ue provisions 
of the law relat in6 to the appoint­
ment and duties of a count y highway 
engineer . This county has a popu­
lation oi about 12000 . 

"This being t rue by the next section 
{8669 ) I find t hat the County sur­
veyor shall be ex- officio county 
highway enc ineer and perform the 
duties to be done and performed by 
the county highway engineer; ' ana 
for his servi ces as ex- officio county 
highway engineer he shall r eceive such 
compensation as may be a l lowed by t he 
County Uourt , of not less t han thr ee 
dollar s nor mor e than f ive dollars f or 
each day he may be actuall y employed 
or enga~ed as such county highway 
engineer . The vounty court may em­
power the county hi _hway engineer , 
or the county surveyor when acting 
as county hiehway engineer , to em-
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pl oy such assistru1ts as may be deemed 
necessary to carry out tnc ~ourt ' s 
orders anc.. at such co .1pensation as 
:nay be 1'ixed Oj the t..our t----- 1 • 

"I cons true tl ... c above section to mean 
that the couPtY surveyor ls ex- officio 
county hlgh~y engineer i f Cl &rk County 
has ~oted tol suspend tLG o1eration of 
the county hi~~waj engineer law as set 
forth in saiu sect~or. 8668 and tLe 
County 0ourt cannot prohibit him from 
acting as such ana he shall perform the 
duties as county highway engineer 'or 
as may be ordered by tne county court; 
---' anu stlall hbt not less than thr~e 
nor mor e than five dollars per day a t 
the discr(,tion of t .... e saiu Court . Also 
the Court may appoint assistants . 

11(c.uestion: thoul d t he count~ surve)'or 
as said county hl.._,hlfay tnQineer =:Jake 
a budget as otner county officials 
and should he and any assistants be 
paia out of class four (the salary 
fund) or shoulu they be paid out of 
the roaa fund? 

"Also can the collector or t~e 
assessor call or the vountJ surveyor 
to <..o worlr in '! trai_:;hteniug out l and 
surveys or descrlpt.ions ari\. t~ ... o sur­
veyor eet his pay fro~ the County (he 
gets no salary in t'.is county)?" 

In your first question yo.1 _ .. q.J.ire i f t .tJ.e county 
surveyor an~ his assist~ts receive th0ir salary out of 
t he gener al fund or tne roau funu. , ana should they pre­
sent a bud£ot to the county, the. sane as otl ... &r county 
official s . 
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'ile are presu.uin3 tn& t t l1e payment to which you r e­
fer is the payment of a county surveyor , as ex- officio 
engineer . ·Ihe county surveyor himsel f only receives 
fees and ls not on a salory , but , after the suspens ion 
of the ofr ice oi county hi,,,cway enc.,;ineer , the county 
surve,or becones the ex- of'ftcio county hi)lway en ineer 
and is entitl ed to a certain amount p~r aay wnil e actuall y 
empl oyed. rte is entitled to this conpcnse.tion unu.e r ~ ec­
tion 8 669 It. s . t .. is souri , 1939 , which part iall y r eaas as 
follows: 

n ~ 1. In all counties wn0rein 
the services oi' a county hi hway 
engineer are aispensed with, as 
provided by section 8 668 of this 
article, th& county surveyor shall 
be ex officio county hlshway eneineer , 
anu, as such , shall perform such ser­
vices pertaining to the working , im­
provement , repairln.:; ana maintenance 
of t nc roaas ana highways , anu tne 
building of' bri~es and culver ts as 
provioed by t Li s article to be done 
ana performed by t he county hi~1way 
engineer , or as may be order ed by 
the county court ; snd for nls ser-
vices as ex of1icio county niJrway 
engineer he shall r eceive such compen­
sation as may be allowed b~ the county 
court , of not less t han three dollars 
nor more than five aollar s for each day 
he may bo actuall y e.npl oyed or engaJed 
as such county hi3hway en~lneer . The 
county court may empower the county 
highway engineer , or t he county sur­
veyor when acting as county highway 
engineer, t o employ such assistants 
as may be deemed necessary to carry 
out the court 's orders and at such 
compensation as may be fixed by the 
court, no t to exceed the sum of four 
dollars per day for deputy county high­
way engineer nor more than t hree dollar s 
per day for oach other assist ant tor 
each day they may be actually employed . " 
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The county surveyor actinu as ex- officio county high­
way eng~neer is a county or.ficer , and his compensation 
must be buageted under vlass 4 , as set out in the ~ession 
Laws of 1941 , pa, e 650 ,- which r t-ada as f ollowsz (l . c . 651) 

"Tp.e county court shull next set aside 
t he amount re~uired to pay tho salaries 
of all county ollicers wnere the same is 
by law made payable out of the ordinary 
revenue of th6 county, together with 
the estimated amount n ecessary for the 
conduct of tne o~ficos of such officers , 
includinG atanps , stationery, bl anks 
and other ofrice sup~lie s as are autno­
rized by law . Only supplies for cur­
rent off i ce use and of an expondable 
nature shall bE i n cluded in this class. 
Furniture , office ma~hines and e quip­
ment of whatev~r k:nd shall te listed 
under class six. " 

It will be noted, in r~auing ~0ct.on 8669, supra , 
that it is specifically stated: 

"·· ~.. ;. and for his services as ex 
officio county highway ~ngineer he 
shall receive such COJI'lpensation as 
may be allowed by tho county court , 
of not less t han t hree dollars nor 
more than five ~ollars for each day 
he may be actuall y employed or en­
gaged as sud ... county l...lt,hway engineer . 

" • 

This portion of the sect:on also empowers t h county sur­
veyor , rthen actin0 a s county hiGhway enzineor , to employ 
necessary assistants who shall r eceive co~pensation fixed 
by the court not to exceed the sum of four dollars a day 
for t h e deputy county hiGhway eng1nee1 nor more than 
three dollars per o.ay, for each ot her e.ssi at ant , for 
each day they may be actually employed. 
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The compensati on for t he surve}or act lng as count y 
highway engineer , and his assistants , is specifically 
set out but uoes not state out of wb ich fund the salar y 
must be paid . 

In t he case of 3t a te v . Mcl!.lroy , 2'74 S. \ • 753 , 1 . c . 
'754 , the .:>upreme vourt , i L. passing upon a simil ar situation 
said: 

u -. ,.. :- The law, aft er creatin~ the 
office and pr escribing t he duties , 
fixes a sala r y of . 1 25 per month for 
t ho perf ormance of t hose dutie s . 1he 
law does not say fro n what fund this 
salary shall be paid . · e r~ali ze t c t 
in t he creation ot an office , t he l aw­
makers might designate a fund out of 
which t he sa l ary shall ~e paid , and 
t his fund may be ot her t han t he salary 
fund of the county. t ut such was not 
done in t hi s case . ln such situation 
it will t e presumed t hat tl.e Legislature 
i ntended t he sal a r y to be paid as oth er 
official salaries are paid , i . e ., out 
of the salary fund of t ne county . We 
think t hi s t o be clear and wi t hout doubt . 
I t is urged however t hat a parol e boar d 
for ~ t . Louis was enacted a t the same 
time , and that such law, in terms , desig­
nated t he salary fund . .e ~o not ~hink 
t hat t his fact changes the pre sumptive 
intent of the Legislature in the a ct 
before us , discussed above . u 

1 t is therefor e the conclusi on of t hi s Depart_,ent 
that since t he county sur ve .ror , acting as county hl.;nway 
engineer , r ece i ves co~pensa tion ir the nature of a salary, 
it is neces sary that he bave t hi s compensation pr esented 
in the budget to t he county court . 

It is further t he opinion of thi s vepartment that 
t his co10pensation shoul d be placed in Cl ass 4 , the s ame 
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as salaries for other county officers . 

We are also of the opinion that t.t.~.e salary can only 
be pai u out of tue general revenue , anL. not .:>.;.t of the 
road fund . 

Your next question inquires: V.ho can order t he county 
surveyor to per· form work? You specifically ask: " .:- · .... 
can t he collector or the assessor call on tho ~ounty 
surveyor to uo work in strnightenin3 out l anL. surveys 
or descriptions anc.. the surveyor ge t h is pay .fr om the 
County -:s- .;:- ·, ? " 

\'. e are assu.11ing that t he "ork pt.rforrnea, about 
which you inqulre in your seconG question , is that of 
county surveyor, and not t hat of ex- o1lic1o county hijh­
way engineer . 

r.he county surveyor of ~lark vounty is oxly on a 
fee basis , for tut. r eason that t h6 populatio!. of l-lark 
County , accoruin 3 to the 1940 eensus,is only 1~166 . 

Section 13425 R. s . issouri , 193~ , sets out the spe­
cific fees whi ch are allowed the county surveyor . 'l'he 
duties of tne county surve j or to make surveys are set out 
in ~ections 131 98 , 13199 , 13202, 13203 ana 13204, R. ~ . 
Mi ssouri , 1939 . After a careful search of Ghapter 90 , 
h • ..:> . ~ls souri , 1939 , which ref'ers to tne du ties of tue 
county surveyor , we fL1d no aut..Lori ty J r un ted the county 
collector or t he county assessor to de,ana the county 
surveyor to do any work in reference to their official 
office . .tio·•Jever , under ~ect.ton 13198, supra, the county 
court , wh ich is a court of recorQ, may de~and a survey 
of certali1 land to whic~ the title is ~n dispute be!ore 
such court . T.hls may happen in case of a dispute ove~ 
real estate taxes wh.ich may bo before tne court on ac­
count of the error , or u.i stake , of t.1e assessor or 
coll ector . lf he is ordered by the proper aut.~rities 
of t h e county to make sucn survey he is entitled t o his 
fees , as set out under· ... action 13425 , supra , which must 
be paid by the county . 
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I t is therefore , the conclusion of ti1is Department 
that tne county collector and county assessor cannot 

demand the county surveyor to do work in s traightening 
out l and sur veys or descriptions , but, if he is ordered 
by t he county court to make such a survey he is authorized 
t o collect from the county the fees allowed him under Sec­
tion 1 34;25 R. d . Jas souri , 1 939 . 

Respectfully submitted 

W. J . 1.,..URt.E 
Assistant ttorney General 

AP ItOV.t.D : 

v Jati E' s mw Lr:) 
(:As:' I fb) l~ttorney General 

W J"l:> :R!l 


