
;o\~SHIP WAnRANTS : Township wa r rants cannot be u sed t o 
pay township taxes , even if for the 
s ame year . 

Januar:y 29 , 1942 

Hon . U'thur u • .Joodman , Jr . 
Prosecuting Attorney 
Kennet t , ~isaouri 

Dear J i r : 

We are in receipt of your request for an opinL .. n , 
da ted J anuary 6 , 1942, which rE-ads as follows : 

"Please favor my oft'ice with an opinion 
on the fol l owin3 matt~r: 

"If a taxpayer has a 1 941 township 
warr ant for .., 3 . 00 , drawn on the road 
and br idge funa , and offer s same in 
payment of r oad & b r idge t axes for 
the year 1941 i n the amount of ~3 .00 , 
is the township col lector req~ired 
to accep t su ch warrant in payment of 
s uch tax ; and is the township trust ee 
i n turn r equired to r eceive such war­
r ant and 0ive t he collector credi t 
therefor as cash? 

nuncte r the same fac t s as abovv , if the 
war rant is for _l o . oo ana the road ~ 
b r idge tax onl y ..,3 . 00 , ca n the warrant 
be used to pay other taxes , for exa apl e , 
t ownship r evenue?" 

Sect ion 11082 R. s . Missouri , 1939 , r eads a s fol lows: 

"hxcept a s her61nafter provl ued, a l l 
s tat e , c~unty , township , city, town , 

• 
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villa e , school uistrict , levee dis­
trict and drainage oistrict taxes 
shall be paid i n gol l or silver coin 
or legal tender notes of the United 
States, or in national oank notes • 
• 1arrants arawn by the state auditor 
shall te received in payment of stat e 
taxes . Jury cer tificates of the 
county shall be rece ived in payment 
of county taxes . Past due bonds or 
coupons of any county, city, township , 
drainage district , levee uistrict or 
school district shall be received in 
payment of any tax levied for the pay­
ment of bonds or cou.ons of the same 
issue , but not in payment of any tax 
levied for any other purpo~€ . Any 
warrant , issued by any county or city, 
when presented by the legal noluer 
thereof , shall ve received in payment 
of any tax, license , assessment , fine , 
penal ty or forfeiture existir0 a~cinst 

said hol~cr an~ accruing to tne county 
or city issuing the warrant ; but no 
such warrant shall ~e received in pay­
ment of any t ax unless it was issued 
auring the year for which the tax was 
levied, or there is &n excess of revenue 
for the year in which tho warrant was 
issued over and above the expenses of 
the county or ci ty for t hat year . 11 

According to the facta i . ~o~· req~os~ , the question 
of uhetr ... c.. r or •. ot tne warrant was issued uurin~ t n e year 
for wnlch the tax was l evied anu. atte..uptud to be paid 
is not in issue . 'lne above sect io1. prov.1.des that the 
payment of certa.:.n t c..xes suo..Uu be in certa~n let·al t ender . 
lt also provi~es exceptions as to warranLs drawn by the 
state auditor , jury certi1'lcatvs of c .... e l..vunt} , past due 
bonds or eo..tpons of' certa~n c. O'v(;,rr...l.1ent or~nn.d:.ations ; but 
it does rot describe the excopc_on or township warrants , 
eith6r general or warrants upon tne roaa and bridge fund . 
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This sect ion prescribes mainly the payment of cert ain taxes 
in cert ain l egal t ender . lt is ver y no ticeabl e that in 
this secti on the wor d " shall" is used . \Jhen the wor d 
"shall" i s used it has b6.en constr ued to be mandator y upon 
the auties of the of fi cer . 

I n t he cas e of State v . .ur deman, 246 s . v .. . 189 , l . c . 
194 , Par . 6 , 7 , the court said : 

"{: ·::· :;· The statute says the defen<lant 
' shall be entitled to be dischar ged ' 
save in the two excepted situations , 
supr a . Usual ly the use of t he word 
' shall ' indica t es a mandate , and un­
l ess there are other things in a statute 
it indicates a mandator y s t atute . ~specially 
is this true in a statute calling for 
stri ct constr uction. " 

In the construction of s tatutes one must take lnto 
consider ation the exceptions as stated within the body of 
t he same section. It is very noticeabl e , under Section 
11082 , supra , that the exceptions as to the payment of 
lega l tender of all taxes does not include township war ­
r ants·. 'Ihat such exceptions must be str i ctly construed 
was hel d in t ne case of ~tate v . Lreckenrldge , 282 ~ . '' • 
149 , 1 . c . 150 , wher6 the court hel d : 

" ~- ~: ~- The l an'"'uage of t he excep t ion 
ought not to be enlarged i n i t s s cope 
by an inter pret ation out of a ccor d wi t h 
i t s or dinar y meaning . As a rule , ex­
ceptions in sta tutes are strictly con­
strue d . " 

lt ha s a l so been hel d in this State that the gener a l 
r ul e is that where a certain pr ocedure is se t out fo r the 
carrying out of any statut ory law i t excludes any other pro­
cedur e. Under the fac t s in your request , and under Sectlon 
11082 , supra , a l l taxes must be paid in certain l egal tender 
which aoes not i nclude warrant s . 
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In tlle case of State v . Smith, 111 s . . ( 2d) 513, 
1. c . 514, Par . 2 , the court , in upholdine; thi s rule said : 

" -::- .. .. To uphol C.. a.ppell an t in h1 s con­
tention wo~la ' violate tho well- known 
canon of statutory constr uc t ion, viz . 
t hat t h6 express ion of Ofi S th1n6 is the 
exclusion of another . ' State ex inf . 
Gonklin3 ex rel . hendri cks v . Sweaney , 
270 wo . 685 , loc . ci t . 692 , 195 s . . 1. 
714 , 716 . n 

It has also been hel d , in thi s State , that , in the 
interpretation and constr uction of the statut es t .. 1e 
l egi slative inter pr etation may b~ r efer red to . lt was 
so hel d i n the case of State ex r el Board 0 1 Fund Com ' rs . , 
e t a l . v . s~.~.. th , Aua.itor , 96 s . '•• (2d) 348, 1 . c . 352, 
(Par . 4 ) , where the court said : 

u\'lhi l e gr e &. t weigh t and deference will 
be e iven b~ tUe courts to the l egis­
lative interpretation of acts of the 
G~neral t ssembly as ina.i cated i n this 
case by the liouse resolution above re­
fer red to , such interpretations canno t 
be b1ndln6 or cotLcluslve when opposed 
to the clear meaning of t ne act . n 

Sectlon 11082 , supra , before 1929 did not i nclude 
t he fol lowing , which now appear s in the Revised Statutes 
of Yissouri , 1939: 

".;. .;. -;;. past due bonds or coupov a of 
any counLy, city, townsl.~.ip , drainage 
district , l evy a.is t r ic t or school 
distri ct shal l be received in payment 
of any tax l evied for tnc payment of 
bonds or co ....~.pons of t he same i ssue , 
but not i n payment of any tax l evied 
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for t.tu~ payment 0.1. bor~ds or Coll.pons of 
t he same issue , but not l n pay en t of 
any tax levied for any ot .u.er purpose 
-;c • .- • • II 

ln 1929 , ~ect _ on 1 2903 • ~ . dissoari , 1919 , which is 
now .:>ection 11082 , n . s . wis souri , 1~39 , was amended by 
inserting, between the ~ord "township" and the wor d "oru, 
in t he eighth line of said section , th~ following wor ds: 
"drainage aistrict , levy district . " In other wor<...s , unti l 
1929 the section a i d not apply LO drainage a istricts or 
levy aistricts . 

By passing this amendment i n 1929 t he legis l ature 
construed t ha t under Section 11082 , supra , all taxes must 
be paid in legal tender with the exception of warrants 
g iven by certain governmental agencies described in t h e 
exceptions . fhe excep t ions uid not include drainage dis­
tricts. In construing this section , in the case of Ker­
cheval v~ Ross , 7 F . ~upp . 355 , 1. c . 356 , the court said : 

"~hen t he bonds hel d by plaint iffs 
were issued and sold , the . issouri 
statute proviain~ for t he manner of 
paym6nt , ana t he le~al tender therefor , 
read thus: ' Exc~pt as hereina.fter pro­
vided, all state, county , township , 
city, town , villa e , school distri ct , 
levee distr i ct ana drainac e distri ct 
taxes shall be paid i n gold or silver 
coin or legal tender no t es of the 
United ~tates, or i n national bank , 
notes .' Laws of • issouri , 1911, p . 
418 . 

"There are exceptions to the above 
statute , but they navenotE.rns to 
do ~ drainage districts . There 
was a dded to the above statute , by 
an amendment made i n t he year 1929 
(Laws of Uo . 1929 , p . 432 (k o . St . 
Ann . Se c . 9911, p . 7963)) , an ex­
ception to the gener a l r equirement 
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of t he statute "'hid: c...ld hu\e to do 
wlth d.ralna0e istricts , rr..icL. r ead 
as follows : ' Past ~uc bonds 01 coupons 
or· any count-y , ci ty , to"Ynsh 1 p , drainage 
district, leveo ~istr . ct or s chool di s ­
trict shall ~~ received in paymdnt of 
any tax l evied for tl.Lt: payment of bonJ.s 
or couoJons of tl..e sa.1l- issue , but not 
in paJillC;;rt of an~ tax levied for any 
ot .. 1er pur osc . 1 ~ectL:m 0911 , ~ • i:> . 

l.o . 1929 <-o . ... t . lilln . Sec . ~911 , p . 
7963) . 

"Per force the t~rms of the stat ut e 
las t q• oLed, defendants adnit tnat t hey 
have accepted ir. pa:,mcnt ol drai .. a~e 
taxes pas t - due bonds and cou ~ons of de­
f encant ura.ina<;e district , and concede 
that they will con tinu .... to :10 so , unless 
restrained. 

"So , :_- l alntl ffs contend t hat , as to an 
insol\ t.. ... t dralnage o.lstr~ct , nnu as to 
thef , as t11e ov·r.~..;rs , . ....oL .•. er ~ , anC. be.arors 
01 well- - it";h one- hal.f of' tL~ outstru:..Jing 
bo .. 1ds of defe11d.ant ..... istr.: ct , t h<.. above 
statute pa.:Jsed l n the year 1929 is un­
constitutional , for ~~t it is in vio­
lation of both section 10 of arti cle 1 
of the Federa l Constitution, and of sec­
t i on 1 5 of article 2 of the <-onstitut.:on 
of issouri of 1875 , whicL sections each 
for bid the statE. of !lli ssouri from passing 
any law i mpairint> tnc obligat ion of a 
contract . " 

At page 359 , in the sa..1e case , the court furth~r said: 

11~:· ·:: .;;. I am not saying that a stat o 
r~s no constitutional power to pass a 
statute wh ich makes state ana county 
warrants , and bonds and other obliga­
tions , of it s own civers subdivisions 
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and instrumentalities of government , 
lec;al tender for the payn1ent o1 debts 
aue t o the state or its subdi visions 
of government . fi!iS a state may uo as 
t o future debts . Of course , a state 
could not make such obligations legal 
tender for the payment of all debts , 
both public anu private , because of 
the plain letter of the l'"ederal Gonsti­
tution. The question here cuts deeper, 
however, and simply stated , is: l11ay a 
state by statute change the legal ten­
der i n which t he debts of its govern­
mental subdivisior.s are by law made 
payabl e , as to debts created on the 
faith of an existing law , without 
i mpairment of t he obl i gation of a 
contract? I am of opinion that a 
&tate has no such power . } It is so 
dlear t hat what is attem~ed to be 
done here does v i olate the obligation 
d£ a contr act, that t he proposition 
~carcely needs srgument or citations 
dt auttJO ri ty . But the cases so hol d-
1~g , both that the thing here done 
does con stitute the viol ation of the 
obligation of a contract, and that 
such is forbidden to a state , are 
numerous . - ·~ * ~:· ~:- ~- .;~ ~! " 

This case was an injunction suit brought in the Federal 
Court which assumed jurisdiction for the reason that the 
legislature , by its amendment of the section which is now 
Section 11082 , passed the amendment of said section in 
1929 , which i n:.paired t he obligations of contra cts under 
Article 1, of Section 10 of the Constitution of t ne United 
States . ~'he court , in the above partially quoted opinion , 
hel d to the effect t hat since a ll of the bozdhol ders of 
the drainage district had purchased t he bonds involved, 
before t he pas sing of t he 1 929 amendment , th~ bondhol ders 
who had attempted to pay their taxes in tho drainage d is­
trict and receive credit of one hundred per cent upon the : r 
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investmen t , when , in t ruth and fact , the bonds were only 
worth sixty cents on the ~ollar , the passing of t ue amend• 
ment would be a viol ation of t~e contract entored into by 
t he other boncfuoldcrs , ani the l e.....,islative amenctment was un­
constitutional as t o tL~ purcr~se of all tne bon~s . ln 
otnt..r wor.;.~ , t!le 'ec.eral vot...rt , in so hol u.int, , l.le l d ti ... at 
t he exoept lon must apec::..fi call~ stc.te ni!d ""-ircct t rJe mr ­
rant t nat co~lu b~ used i n th~ payment of taxes . 

ln r~aalng ection 11082 , supra, and accor~ing to 
t he hol<. ... int; ir Kercc.eval v • • \os s , sa.pr a , it is not spe­
cificall y stated that warr aLts i s sued by a to~r.ship road 
district co~ld be used in th~ payment o~ taxes levied and 
assessed by the township roa~ district . 

In view of t he above autnorities , it is the opinion 
of ttis uepartment , that it" a taxpayer has a 1941 townsh ip 
warrant for three dollars , drawn on the roaa and bridge fund , 
and offers t he sa , e in payment of roaa and briuge t axe s for 
t he year 194.1, in t1.le runo..mt Ol. three dollars , tAe township 
collector is not req~ired to accept such warrant in payment 
of such tax, and the to nship trust~e in turn is not re­
quired to r eceive s uch warrant anu vivo the collector credit 
t herefor as cash. 

It is fur t her th.e opinior of t ds t,..~partment that 
since we have r ; led that the warrant cannot. be ust.d, as 
set out in the first paragraph of t1 .. 1s conclusion , \Ve need 
not answer t he secvnd paragr aph of your r t-quest as to whether 
or not the warrant can be used to pay ot her taxes such as 
township revonue . 

Respectfully submi tted 

Vl . J . LUhKE 
Assistant Attor ney General 

APPROVED: 

VANE C . THURLO 
(Acting ) Attorney Genera l 

WJ B:RW 


