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ANIUALS : An attempt to administer a lethal dose of poison 
to a gog is a misdemeanor . 

CRIMES : Juno 20 , 1942 

- - -- ------ -- --- ---- - ---- - ------

Mr _, L. F , Glncory 
Ruohvil~e 1 1dcsouri 

De w SitH 

Th~s is i n roply t o yo~~ request for vUl' ppinlon 
by your r ecent lettcz•, \/._len io • i..l'l po.rt , ll~ the folloYrine 
t erm.s c 

"I am \ Jrl. t_nr; you for soue infor'aution 
which I nood ver y bo.d at this tlLlc • ,,o 
havo ."l..t.d n l ot o~ qo~o po.~.sonod ~C!'O t :u, 
l..uJ t .row yoru?a ..U'Hl \JC hnvc norl~cd hurd to 
e o.tch up ult h tho gui lty purties nnd no\J 
we h.nvo caught hlu ··~ . .-·:~ .t;>uttlnc it out 
was soon and [jOt tho party who wr.s wntching 
eot tho stui'i' and brouzh,t it to no m.d I 
sont lt to tho Jensul ~nboratory and their 
teat showed it c.:>ntal11od s l;rJ,tclm.i.ne . 

11!JO\I our a tcor \cys srty t ho ... •o i!l no ot...1te 
la\'1 ac;alnat ~loi#ottin~ does . Thoy .:~ay they 
are not classed in nrssouri ns Q. domestic 
nni~al so wo can not f1 le under t no ~oction 
of the statutes cover ln.::; domestic a.n1~~als , 
t horcfor o they don •t lmow .• l\at to 1'il o under .. 

"* * * * * * * * * * ~ ~ ~ * ~ * ~ * * * 
"I sure \rlll appreciace any info~untlon 
you can give me to hel p me out 1Jl t..,_ls 
matter ., 

" I vtas tol d that novcrul yoars nc;o Ch o.'7'!.p 
Cl ark hud a c o.so .1n court. und it 'l"tas estab­
l ished in t his cnso thnt a doc; was a 
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douest1c a.ninal . But \;e ca..?l.'"1ot .find 
anJthl~g to esG~bl~sa this . 

" I.r you l;:not, o.L o.n:y prosecuting at tor­
ney who h&s hu.n.UJ.t;d a co.sc li:cc t tus 
anf sot a convicti)n I ~o~d ·Sure l:ke 
to know -;'i"l.o he 1 s . 

"~:· ·~~- ·~: ·~:· -::-l:o,. tll_ t \..-e hc.vo the evidence 
wo sure woul~ like to find a st~tute 
th .... t e can coz.vict on , 

"T'cinking you in advance :·or any !ni'orma­
tion t :'lat y u mit;11.t z,i ve ne in t:us 
mat ";cr,. J. vlill a.v;ai t an co.rly reply,. " 

Section 4556 , .l. 3 . •u.Lszouri , 193!3 , provides : 

"Every r>erson who shall v.Tillf'ully o.d­
~ir~ster any ~olson to any·co.ttle , hog~ 
sheep, goat , horse , mul e , ass or other 
do::!estle aninal or to any do: ... ostic 
fot. l , or ~hz.ll !!!aliciOl .. ~aly c.Y.pose any 
poisonous substLncE:~., with :.ntent th~t 
the same shsll be taken or swallot<1ec1. by 
nny catt le, nos, sheep, GO~t , horse , 
rrule , nss or othc..r clonestic an:L ... al 01• 
do. cstic fowl shall , upon conviction, 
be punishc~ by ir-pricon~ent in tho weni­
tcntl ary not e xcce<lin::; three. ycc:rc lbr 
L~ ~ l1c county jo.il not lcstl t'~an ei~ 
months , or by £inc not leco than t~~ 
hunc~ed and f .:.rty d.ollc.rs o:o b:t both a. 
i'ino not leas than vUC Lundrcd dollars 
t>-'t'J.d ~.mpri:::onr.!cnt ir.. the: county jail not 
leas than three months .• " 

Tee courts of Lilssouri llavc not ruled on t he question 
whether ~ dog is included in tho • ..~!(J\v1s1or..s of 5oction 4556 , 
supra, '\'lhich prohl.bi ts poi~ing "any co.ttle ••• or other 
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dor--.estic o.nil::lal . " In g()nera.l , tho courts of so~o other 
ata.tes ha'\ ..: hol d that a domestic anlual i s one "bolonginc 
to t he ho ..:so , " anu that a do~ ia a <iunestic Qmnal . Peonle 
v. 9a.. .. p~c11, ~I .• Y:,, 4 Parker~ ~~r . .... !{ . :336, ~9$; .ilcox, v . 
v C.:lvC, 8 w e j:; . t,ol, 101 Ga. oov, v9 .... . R • . n .• 709 ; I an:~.es 
v. .;)tt .. :i;e , 2>2 s . ., . ( L-dJ ~70 , , 116 7ex. Cr . R. 542 . 

CJn t.1c other :1a::.1d, courts of othel"' states have hel d 
t hat a do.1estic animal is one n.aich, in its domesti c state, 
"furnishes so:11e sup .. ')ort to the far:rl.ly, " or 'acids to tho 
ncalth of t he col:l:lur..i ty, " and ttlat a dog is nGt nuch an 
aninal . -->t:.. tc v . .:arri"'la:l, 75 r~e . 562 , 564, 46 Am. Rep . 
423; .3kog v • ..D.ng, 254 Y. ,, . ~54 , 355, 214 is . 591 . 

nec;ardless of whot~er a dog is a do:.:1.estic anittal, 
as t il"' t t er-.:.n ~s usod .in a Gene_ D.1 sense, it vJt)uld ap Joar 
t hat a dog ls not a domestic a.niLlal in the se~~se in uhich 
that tetn is used 1:1 said Section 4 .:> ... 6 . It IT.lst b6 no tod 
t hat the tor1:., ., tiOll!CG tic animal" fo lloyo more particular 
\7ords - · "cattle , ho ... ;, sheep , etc . '', Wl thin t :'le rule lmown 
as ojusdCl:l ·~o .. 1eris, ·.,hen n. ,-;cneral tonu ( u do . .1cstic aninal n ) 
follows p •.. .l.>t.: culm... tci• • .t.a , t.1c. general ter:n i o liml tod in 
1 t s uo::ming to thL1· .o o::: t:...c smau nature or class as those 
meant b:; C:1o .>m. .. ticlllal' tc1~s . It was so held in StuLo ex 
rel . Goodloe v . ..urdonan, 227 S . ; • 64 , 67, 266 r~o . 153, 
\"lhe:-c the court said: 

' 1 ;: t ls a fa-:i l iar rule of statutory 
co.1.s t ruction that lillcre an onll!'lorat:!on 
o:f specific th.i.n:;s .:.o followed by some 
more general l10rd or phraoo, su ch e;enoral 
word or phl"'llse s~o u.l <l be cons trued to 
ro.fer to thlnr;s of tho ·sane !::ind. " 

It appears thr·; tho te~..J, "donestic animal , " o.n used 
in Section 4556, supra, includes only an~nls of the s~o 
kind or class as cattle, sheep , etc . Inasmucll as a doG is 
not o:f that ki~d or class , lt would o0cm it is not included 
in tho t erm, O..."ld tho. t that sec'4;ion doe5 !.ot apply to do.:;s • 

I n a prosecution .lor ki llin3 a dog , in Stt1.te v . J~ease 1 
69 Uo . App . , 581, 1 . c . 582, the St . Louis Cour£ of Appeals 
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affirmed a judf1:1cnt quashinG em LlfOl""Mation, :.u1d aa1d: 

" ·::· ·::· -.: it io uncruc.w tio.u.~.Lly the. la~1 
t :lltt dOG3 arc pro1)c.rty i n I l;;,~ourl O..'"ld 
~1at da~a3eG may be r covorod clvil1; 
for injurlco to thee. :t is also t~ue 
t~at t :1ey o.ro t .1e subjec t -natter, by 
opccial occtutes , of larceny. R. J . 
1829 , sec. 3535. eut it was not nn 
off'C!l!lc a.t cur:: .on lav; to ~dll a <40 S , 
c.nd iz · th..1t 1•ospect ;;h. c.:> ·mon law is 
still ln .fo1•ce ln t '·1.1s st,, .. :i.,c . ·~:· -:. ' ~ ···· -:~ . " 

\;hen t :1o.t decisivJl \us #-ri~t.en in 1 L:)7, it ls truo 
the:::-c -rraa 110 st&Ai:il!.tiO pl .. vhibitl~ the k1llir13 o£ a dog. Thoro 
uas than in f'orco R. s. 1CG9 1 Section 3620 (!:lcntioned in 
tho.t opin ... vn ) 1 ohlch in pa1•t provided: 

n .c. vory per aol... \iho si...t.all • • • kill , • • 
any catLle o£ another • • • shnll , u pon 
con viction, be punished by 1.. 1.1.Jrls oruncnt 
in t a o ponl tent.i. ru.•y • • • or • • • in the 
county jail • • • or oy a. fine • • • or 
oy both SUCH fin l4'lU il:lpJtiS Jru..tCnt . " 

Those provlslono \70l'O ctll'rie<l f'orwu..:>d in 1 ovised Stat­
uto::; of' 18.JS , 3cction 198'7. ::i"'he teres , "hog, sheep , ~o nt ," 
\'Jere added ln La\7B of 1900 , pa.~o 4"~ ' OCCvivn 1987, and 
carried far1U!'d \ 1. til tho f'c.louy pro vi J.On~ in tov1scd Stat­
utes of' l fiOO , section 4627; and, .t~ovlscd ;:statutes of 1910 , 
5ectlon 3414 . ~·.tis stu. ~.~uto w s ntJ.onclcv. iu _a\,~ of 1929 , 
pac e 166, section 3414, so us to ,.>roviuo : 

"~vocy pcr:Jon \i:1o s!uul \i'i.lfully nnd 
na.liciously or cz·uolly ldll. ma.:Ju, \IOund, 
ocat or tort.-urc ant dunb an.il'!la.l, \;hothor 
boloncin~ to hl1:'1Bu :f~nnothcr, s~1all 
upon conviction be punished by i n prlson-
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ment :n ~~o co~ty jail for n~t 1ore 
than t"lre~ months , O.!.' by a .fine or 
.50 . 00 or by both such fi no m<l lrr"-

pritJo _ cnt , provided t hct not hing here ­
i n co tn.lnc..c s ' 1 ~1 be construed to 
prohibit or i nterfere rr1th any sciontific 
oxperimonts or tnvcs tig,ti ons , p ro -
vided .further , t hat r o thing in tllis 
seccion shall apply to t"le huntin"'; or 
tra >pine of ·nl d animttls . " 
{undcrscor~ng ours) 

In t he st.:!. e form , t'l~ t statu t e was carried forTmrd 
i n Heviacd ~tatutos of 1029 , ~ecti-:Jn 4168, and is nor~ Re ­
vised ~tatutea of 1~3~ , ~ection 4557 . 

The reduction of punishment by the provision of mak­
lrlg t ho offense only a mis demeanor , a."ld tho ..1s e O"lly of 
i:i'lc torn, "any. dumb animal, 11 may he regarded as on .:.ndice.­
tlon of n 1c·lsl~tlvo intent to uroaden the sco, o or t~o 
statuto oo ao to i n cl u de many l Ol'C animals . 

It ~las been hel d t hut the term, "dunb animal" in­
cludes " every livln~11 animal . Poopl o v . 13runol l J H. Y. 
40 .u.OW . Pl"'O.C . 435 , 447 . 

In Hc Dre:.ic,l v • .:~t t.o (1879) 5 Tex. App . ~75, 1 . c . 
~7G , the coul'L of Appea!s of Toxo.s affll'm.ed a con vi ction 
.101 .. killin~ u nor; , undo1• a statut e prohi. i tinp. tho killin~ 
of " any cl.umb nnina.l , 11 and said: 

11
-:'< ·:·· ·~· The information is a cood or-o . 

It i :J made an o.ff'cnco by our Dtntuto 
to rlil ful ly c.nd ?lo..l'lto!lly kill a doc, c.s 
it is v O kill DilY o t !tor dur.tb tm1mnJ. , 
the pro~erty o_ another. ~asc . vic. , 
arts . 2344 , 2345 . n 

So4tion 4557 , supra, also pr ohibita t orturinc any 
dumb nnil tal . 
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The Sprl nc field Court o~ Appeals held hllat ucction 
4557 , supra, includes doc s , by a~~ir:z::rl.nc o. co_lviction of 
torturinc o. doc, in St to v . Kc:cp, 137 s. u. (2d) 638. 

It is noted th~t in this case tho person did not 
auccood in killin~ a dog, or even in poisonlna it . But 
ho did put out tho poison; he did attempt to poison 
a dog. ,,1 th evidence of tho lethal anount of poison, 
t '1is nould consti tuto an attc. 1pt to kill tho doc. 3ec­
tion 48~5, R. s • .. .i ssouri , 1~39, in part , provides : 

"l:very person who shall attenpt to 
conm1t an of~enoo prohibited by lau, 
nnd in such· a t ter.19t shall do any act 
to\·1ard the cor.m1ss1on of such offtJnso, 
but shall fail in the perpetration there­
of , or shall be prcvontod or intorcopted 
in executing tho n~e, upon conviction 
ther eof , shall, in casos - uhorc no pro­
vision is made by law for tho pun.lsh­
ru:mt of such att.enpt , be ,Junisheu as 
.follo\TS : ·:~ ·: ·· ... ' ·- .. ~,- .;; .,... .;:~ ·~} ..: ~· ·::~ ·: :· ·~~ -: :-

sixth, if tho off ense so atto~pted be 
punishable by inprisor~cnt in tho county 
jail and .flne, or by either imprison­
Mont or fino , tho person convicted or 
nuch. a tte:"lpt rn.ay be punlshod by both 
i t t!)ri sorun.ent n.11d !'lno, or ei thor • not 
excee ding one~half the lonc os t :;ln c o~ 
l oprl sonncnt , and on e - hal.f o!' the 
~rcntost fine m1ich may be icposed u~on 
a conviction for t ho of.fanse attenpted; 

~·· " .. . 
Undor this section the essential cle.1.ents o!' tho 

off'cnso a.re , as hold in t ate v . ~.right , 112 J . \. . { 2d) 
571 , 1 . c . 5?3 , 342 1 o·. 50: 
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"-i:· ·~,. * But he uou1d be guilty of 
an atto~t to eo':JIIli t tho fraudulent 
criao no ,71 tha tandlnr; there was no . 
insurance. 16 c. J . sec . 96, p . 117, 
since the requisite elements tmro 
present: (l) An intent to co~t 
the cri~e; (2) an overt act touard its 
comMission; (3) failure of consumma­
tion; (4) apparent possibility of eom­
m.i.ssion, Jtnto v . Block, 3.33 t~o . 12V, 
1..31, 132, 62 s . \.~ . (2d) 420, 431 . ·::- * 
* •!'r * •jCo * {~· • n 

It appears thnt the putting out of a 1etllal dose of 
poison consti tutes the overt act and appnront ponsibility 
or co .. 'lllission. 

In our opinion the facts stated in your l etter 
consti tu ,· o tho "'lisdonoanor of attempting to ldll a dumb 
aninal , namely, a doc;. 

Se:ction 4559 , R • ...> ~ I:Ussouri , 1039 , proa.r:l,dos: 

"It shall not be necessnry to sho\"1 on 
t ho ~rial of any offense for nalicious 
troepnss or injury to property specified 
in this article that tho offense vas 
corJtli tted from L'lnlice concei vod w~ainst 
the o'fillcr o.f the property, or against 
the acinal or property injured; but if 
tho act uas v~ronr;fully, intentionally 
and uill~ully do o, it nay bo inferred 
th..it 1 t \70.3 done maliciously • " 
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COI;t;L U.3IuH 

On t ho above !l!entJ.on(~d au:;.wri ty, l t in our O_:)~n~on 
that one uho wilfull y ru1.d mnlic~.ously expooes a lethal 
a 'lount of polson vrltl: intont to poison n ~o~, is guil ty 
of the JZ11Sl .. w.cru1or or a.tt,onptins t o ~dll a <l.U.rnb oninal, 
punishable by ouc- hal.f of the jail sentonco or fino, or one­
h all oi' ix>th, pl'OVi<led ·by stntuta for !:ill: "11; such llllilr.'lal . 

rlvY Hc K.I:.?2 Ut;h 
Atto1•nc .. _,...oncx·al 

~ /rv 

Respectfully eubnitted, 

r.:HULS T HUBBELL 
Assistant Attorney- General 


