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CIRCUIT CLERK: Recorders of Deeds - Deputies for circuit 
------ clerks, who are ex officio 

recorders of deeds should 
be approved by judge or 
judges of the circuit court . 

~ece• bcr 2~ , 19~2 

I or orable 1 obcrt i ' . Fr ost 
lrosecutlng htLorrey 
Clin t on Coun ty 
Plattsbur e , isso~r1 
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~#e are in roceipt or your req"lest tor an opinlcn, 
under date of uocember 22 , 1942 , which reads as 10llo~s: 

"ln o~r county tLe circuit clork is 
also ex- officio recoraer of deeds 
and as such recorder of deeds is en­
titled to a aeputy recor der . hho 
has t he auth )rity to anprove or 
disappr ove of t hi s deputy. Does 
t he Circuit Juc 1~e rave ~,t e authority 
to aisapprovo a dep~ty r ecorder or 
is t l.e question of appro' a l with the 
county court . " 

Accorr" i nE> to the last Federal decennial census, the 
pop~latlcr o1 ~linton vounty i s 13261 . 

J ection 13149 , Laws of ~issour1 , 1941, page 525 , 
r eads as follows : 

" lhe clerks of t he circ~i t courts 
sl~ll be ex officio recorder s in 
t heir r espective co~nt.ie s, except 
i n counties corta1~1ng 19 , 000 in­
habit ants or rrore . " 

\ 
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Tbis sectioL is a re-enactmen t of ~ection 1 31 49 ~ . 
$ • t~tis souri , 1 939 , i n t bat i t reduced t he oopul atlon 
there i n s e t out from 20 , 0 JO t o 1 9 , 0 00 . It al so spe­
cifically states , "ex officio recor ders . " 

The term "ex officio" denotes by virtue of th~ 
of fice . (King v. Physici ans' Cas~alty Ass' n of Am~rica , 
150 ! • • 101 0 , 1011, 97 ~eb . €37 . ) 

"Ex officio" mean s "frcm off i ce ; by virtue of office; 
officially . A term applied to an a u t ho rity _der i vdd f r om 
of ficial character merel y , not expressly confer r ed upon tne 
in<ii vidual, but rather annexed to "Lr"I e cfi.icial pos ition ; 
a l so used of an act done in arl o1f1ci a l charact(:;: r , or a 
consequence of off i ce, and wi t hout any o t.t.er apfto in tment 
or a ~trority than that confer red by the office. ' (Lobr ano 
v . Police Jury of' .rarish of • l aquemi nes, 90 ~o . 4 23 , 424 , 
150 La . 1 4 • . ) 

Also , following t Le r~;. asonin,s i r1 t 1 e last t wo pre­
ceding ci ted cases t he Supre:ne Court of t r i s ..>tate , l n 
definil:ag, "ex of fi cio", in t he case of 'l'he State ex re l . 
t.cGr ath v . .a l ker, 97 ~o . 1 62 , 1. c . 1 63 , said : 

"s e ction 18 , of a r t icle 10 , of tLe 
same ins trwaent provides: ' Sec . 18 . 
~here shall be a s tate boar d of 
equal i-eation , cor sisting of the 
gover nor, s tate auditor , state trea­
su r er, secretar y of sta te and attor~ 
ney gener al . 1be du t y of said boar d 
shall be to adjust and e qualize the 
valuation of r eal and personal proper­
ty among t bo several counties i n the 
state , and it shall perfor m S'J Ch other 
du ties as a r e or may be pr•escr i,bed by 
law. ' 
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" I t v111 t hus be s oen f r om the pr o­
vi sions of tte constitu t ion jus t noted, 
trat the s tat o officers mentioned in 
section 24 , supra , a r c no t ex- officio 
members of t he state boar d of equal i za­
tion , 1Q!1 1!, their membersh ip of tha t 
board i s not !L£ rc s ~1 t of thei r holding 
certain sta te OJfices ; bu t i s the result 
of the i r appoi nt ment t o s uch board , by 
an independen t and di s t i nct or ovisior 
of t he cor s titution. 1 Durri ll Law Lict ., 
t i t l e ex- off i cio . :but !'or such inde~­
pendent provis i on t hey would LOt have 
beer members ot· such c oard . n ( Under­
scor ing ou.rs . ) 

Also , Vol . 25 c. J . , page 169 , defines , "ex off icio" , 
as f oll ows: 

"Ey virtue ot the office; wi tt.ou t 
any other warrant or appolntment 
t han that. r e sul t lng f r or.1 tt e rol ding 
of a part i cu l a r office . " 

~in ca t ne c i rcJ i t cl erk , by virtue of his office, 
i r. counties l.Laving a populatior. of less tl~an 19 , 000 , 
is tte ex officio recorder of deeds , then we must 
examine t i e law in rcf~rerce t o the a opoin t me.tD of 
deput y circu~ t clerks , and ro t de pu t y recorders of 
deeds . 

Under Section 11812 R. s. ~issourl , 1929 , the 
appoln tm~r.tsof de puty cler ks, as to number , co ponsa­
tior and o t her qual if ications, were aporoved by the 
j udge or j udge a of tl:.e c l rcui t court . But i n the 
re- enactment of t !"J.e same sect ion by t he legislature 
(Section 11812, Laws of 1ssou.r 1 , 1933), sucn apni'OVal 
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was taken away fr~m the jud~e , or jud ,'·e s of Ute 
circ· ... l t court , &nd was ,placed under t he county cvurt . 

lte ~t . Lo ... is vo ... r t of ·ppeals, 1l constr uing an 
er act~ent or ~ ection 11812, Laws of £ 1 s so ~r1 , 19w3 , 
which placed t t e a pnr oval under -.he count y court , in 
t ne case of State ex r c l • .t~ill v. ~·hat cher, 94 .:> . .. . 
(2d ) 1053 , par . 2 , said : 

" ! -:.- ~- In our view t Lo est i: ate 
for tle salary of aLy asslstant 
clerk of ~te ci rcui t court falls 
i n the same cat ecor y , s ince it is 
specifically provided under sectior. 
11812 , Laws o! ~ o . 1933 , t 1.at every 
cl erk of a clrc~: t court sl~ll be 
entitled to such number of a ep :.1.ties 
and assistants, to oe appointed by 
·su ch officer, wlth tbe approval of 
t he coun t ) court , o.nd t hat t ho county 
court ir its order permitting the 
clerk to appol~t sucL dep t ies and 
assistants 'shall fix t he co ~pensa­
tion of such cop~ty or assistant 
·:.- ~-- ~- and t he c ..>unty court ~ay, at 
any LLne , modi fy or rescind its 
order permitting any aoooir t ment 
to be made , and r.aay redu ce tne com­
pensat ion t.hort. tof'ore fi J..ed by it . ' 
~.tortainly , i t 11 !.t o l tt.l s specifi c 
stat..tte , -Ler e tJ e coun ty court shall 
} a~e , i n cor for mity lhere ith , ap­
proved of an appointment of a deputy 
or assis t ant of o. c1rcu:t cl erk and 
has f l Yed the co pen saLior of such 
deputy or ass istant ; tho estimate 
of expenditur es submi tted by the 
ci rcu.L t cou rt and tl.e clerk of t e 
c i rc•d t court to the budget officer 

l 
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under t he budg~ t Law mus t desi Gr a t e 
t he r e in tt a t amount so Ii ) Od by tLe 
county court . 

" I n t tl s connecti on ~ o call a tten­
t i on t o t:r.e f act t ..... at when tho Leg i s ­
l atur e ir 1933 r epenl ed t he t hen 
exls t -r • .:::; secti on 11812 , Lev .. .., t . of 
.•o . 1929 (; ,o . f t . JUm . cc . 11812, n . 
7031) , and enacted a new sectior of 
the s tatute Ul'lder t '- e sEl!.e rJu.rnber , a 
compari son of t l.e new wi th the ol d 
sect i oL ~111 disclose t tat t ho only 
chanee accomplia~cd wae to take t l e 
aporovnl of th~ solectlor. of ~ep~tie s 
and assi star t s of tre cler k or t ho 
circuit co~t anc t te f i xinl of the 
con pensation or such deputie3 and 
a ssistant clcr~s fron the c i rcuit 
co~rt and olace lt i n t Le ba~ds of 
t he county. cou~t . " 

'.the opl n i or. in t his ease was r endered June 2 , 1936 . 

Ey r easor of t t o hol d ing i n t ne above case , the 
l os i s l ature re- ena cted Sect i oL 11Pl 2 , as set out in 
Laws of ~ 1sso~r1 , 1935 , so as t o o1ace t he np ~roval of 
t ne deputies 1n tbe off i ce of t t e c l rc~ i t clerk under 
t he ju g o or juages of t he c l rcu.i t c o1.1rt . '.L he enactment 
of tr 1a sect l oL clearly sl!ows 1 t r as t he inter. ti ~>n of 
t he 1e )1s1aturo t ha t t }'.e ll ~proval SrO L.l l d be ti Ven by tbe 
j udge or Jt ... c".~e a of t:.. e ei re .:. t CO'lrt , under whor.n t:he depu ­
t y cle r ks ,.,ore empl oyed and r ot ! or tl' e a ppr ovo.l t o be 
~ ivcn by t he c .unty court , under r.hom t he ae,~ty cl er ks 
~ore not eo~loycd. 

vect tor. 11812 , re-enacted 1r 
pa~e 369 , and re- enacted i r l aws 
444 , i s row ..:>ectio •. 1~434 n. s . 
as f o1lowa : 

Laws of •.U s so..:r i , 1933 , 
of . 1ssour1, 1937 , pa 3e 
isso~ri , 1939 , and r eads 
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"~very cl ~ rk of a circul t court 
shall be entitled to such number 
of dep~ties and assistants to be 
appointed by such official , with 
the approva l of tre judge or judges 
of t he c i rcui t courts , as such judge 
or judges sl'...al l deem r.ecessary for 
the prompt and pr oper d ischar ge of 
t he du ties of his office . The judge 
or judges of the circui t court , i n i t s 
order permitti ng t be clerk to appoint 
deputies or as s lstants , shall f ix tl"Je 
e OLlpensation of such deputies or as~is­
tan ts whi ch said order shall designate 
the period of t i me such depu ties or 
assistants may be empl oyed . ~very such 
order shall be aLtered of record, and 
a certified cop~ thoroof shall t e fi l ed 
in the office of the county clerk. The 
clerlt of ttJe circu.:. t court .nay a t any 
time , discharge any Geputy or assistant , 
and may reg~late t he ti~e of h ~ s or her 
0mployment , anu. u .. e c i rcuit court may , 
at any t i me , modify or rcscir:d its or­
der per mittin6 an appoint.:: •. ent to be 
made . " 

'lhe abov e section clearly states t hat t he number of 
deP.u ties , the co .. 1pensation and period .of t i me for whi ch 
t he deput ies are to Le employed , must be with the approval 
of tLe juage or jud[e s of the circui t eourt . 
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I t i s, ther ef or e t he opir~1or of t •. is office t rJ.&t , 
i n coun t; ies havin(; a oopul ation of les s t han 1 9 , 000 , such 
as Clir·ton 0ounty , wher e tt e circ u.i t clerk i s also ex 
off icio recorder of ueed s , hi s deputies must be a poroved , 
or disapproved , by tLe judge of the circui t court , ana. 
not by the county court , for t he r eason that t he dept..ties 
are Lo t denu t y recorders of deeds , but are dep~ty circuit 
clerk s , acting as de put y r ecorders of deed s . 

L.espectfully sub tl'Ji Lted , 

\', • J • rJ; H.KL 
Asslsta11t Attorney General 

APBROVED: 

ROY l.icKI 'lTRlCK 
Attor ney General of ~issouri 


