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CILRCUIT CLERK: Recorders of Deeds - Deputies for circuit
- clerks, who are ex officio
recorders of deeds should
be approved by judge or
judges of the circuit court.

December 29, 1942

FILED

)
v (:5?
Hororable liobert i, Frost /

Frosecuting Attorney
Clinton County
Plattsburg, Missouri

Lear Sir:

We sre 1in receipt of your request for an opinicn,
under cate of December 22, 1942, which resds as follows:

"In our county the circuit elerk is
also ex-officio recorder of deeds
and as such recorder of deedsa 1s en-
titled to a deputy recorder., Vho
has the authority to approve or
disapprove of this deputy. Does

the Cireult Jucge have the authority
to disapprove a deputy recorder or
is the question of approval with the
county court."

) According to the last Federsl decennial census, the
population of Clinton County is 13261,

Section 13149, Laws of Missouri, 1941, page 525,
reads as follows:

"The clerks of the circuit courts
shall be ex oificio recorders in
thelr respective countles, except
in countles contairning 19,000 in-
habitants or more."
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Thils secticr 1s a re-ensctment of Section 13149 kK,
S, Missouri, 1939, irn that 1t reduced the populestion
therein set out from 20,000 to 19,000, 1t also spe=-
cifically states, "ex officio recorders."

The term "ex officio" denotes by virtue of the
office, (King v. Physicians' Casualty Ass'n of America,
150 ¥, Vv, 1010, 1011, 97 Leb, €37.)

"ix officlio™ means "frem office; by virtue of office;
officlally., A term epplied to an avthority derivdd from
official character merely, not expressly conf'erred upon tae
individual, but rather annexed to ihe official position;
also used of an act done in an official character, or a
consequence of office, and without any other apeointment
or autlority than that conferred by the office. (Lobrano
ve Pollce Jury of rarish of Flaguemines, 90 So. 423, 424,
150 La, 14,)

Also, following the rcasoning in the last two pre-
ceding cited cases the Supreme Court of tris Stste, iIn
defining, "ex orfficio", in the case of The State ex rel.
weGrath v, Yalker, 97 Ho, 162, l. c. 163, said:

"Section 18, of article 10, of the
same instrument provides: 'Sec. 18,
There shall be a state board of
equalization, corsisting of the
governor, state audltor, state trea-
surer, secretary of state and attor-
ney general. ‘he duty of said board
shall te to adjust and equalize the
valuation of real and personal proper-
ty smong the several counties in the
state, and it shall verform sutch other
duties as are or may be prescribed by
law,!
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"It will thus be seen irom the pro-
visions of tke constitution just noted,
that the stste officers mentioned in
section 24, suprs, are not ex-officlo
members of the state board of equaliza-
tion, that 1s, their membership of that
board 11 not the result of their holding
certain state olficess but 1s the result
of their appointment to such board, by
an Iindeperdent and distinet provision

of the constitution, 1 EBurrill Law Lict.,
title ex-officlo. Eut for such inde~
pendent provision they would not have
beern members of such toard.," ( Under-
scoring ours,)

Also, Vol. 256 C, J.,, page 169, defines, "ex officio",
as follows:

"By virtue of the office; without
any other warrant or appolintment
than that resulting from the holding
of a particulsr office."

Since the circuit clerk, by virtue of his office,
in counties having a population of less than 19,000,
is the ex officio recorder of deeds, then we must
examine the law in reference to the appointments of
deputy circult clerks, and rot deputy recorders of
deeds,

Under Section 11812 R, S5, Kissourl, 1929, the
appolntmentsof deputy clerks, as to number, compensa-
tion and other quslificetions, were approved by the
Judge or judges of the circult court. But in the
re-enactment of the same section by the lezislature
(Section 11812, Laws of /issouri, 19353), suech approval
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was taken away from the Judge, or juépes of the
cirecult court, end was prlaced under the county court,

The 3t, Louls vourt of #ppeals, ir comstruing an
enactment of fection 11812, Laws of kissourl, 19035,
which placed the approval under the county court, in
the case of State ex rel, Hill v, Thatcher, 94 S, W,
(2d) 1053, par. 2, sailds

" % % % In our view the estimate
for the salary of any assistant
clerk of the clrecult court fealls

in the same category, since it 1is
specifically provided under section
11812, Laws of ko, 1933, that every
clerk of a circult court shall be
entitled to such number of deputiles
and assistants, to be appolnted by
such officer, with the approval of
the county court, and that the county
court ir its order permitting the
clerk to appoirnt such deputies and
assistants 'shall fix the compensa-
tion of such deputy or assistant

% # % and the county court may, at
any time, modify or rescird its
order permltilng any appolntmert

to be made, and may reduce ihe come
pensation theretofore fixed by it.!
Certainly, ir 1ligkt of this specific
statute, where the county court shsll
have, in couformity therewith, ap-
proved of an appointment of a deputy
or asslistent of a circult clerk and
has flxed the coxpensation of such
deputy or asslistant, the estimate

of expenditures submitted by the
circuit court and the clerk of t.e
circult court to the budget officer
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under the bBudget Law must designate
therein that amount so i'ixed by the
county court.

"In this connection we call stten-
tion to the fact that when the Legia-~
lasture in 19353 repealed the then
exlgting secticn 11812, Rev, 5t, of
iu‘.O. 1929 (;-10. Et. Ann. 3300 11812’ u.
7031), and enacted a new sectlon of
the statute under the same rumber, a
comparison of the new with the old
section will disclose that the only
change accomplished was to take the
approval of the selectlion of deputies
and assistants of the clerk of the
clrcuit court ana the fixing of the
compensation of such deputlies end
assistant clerks from the cirecuit
court end place it in the hands of
the county court."

The oplnior in thls case was rendered June 2, 1936,

by reasor of thie holding in the above case, the
legislature re-enscted Sectlion 11812, as set out in
Lewe of Wissouri, 1933, so as to place the aprroval of
the deputies in the office of the circuit clerk under
the juige or judges of the circuit court. 'The enactment
of this sectlon clearly shows it was the intention of
the leilslsture that the approval should be given by the
judge or judges of the circult court, under whom the depu-
ty clerks were employed and not for the epproval to ve
given by the county court, under whom the denuty clerks
vere not emrloyed,

Sectlion 11812, re-enacted 1r lLaws of Missouri, 1933,
paze 369, and re-enacted 1r lLasws of lllssouri, 1937, page
444, 18 now Section 13434 K, S5, Missouri, 1939, and reads
as followe:
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"Every clerk of & circult court

shall be entitled to such number

of deputles srd assistants to ve
appointed by such officisl, with

the approval of the judge or judges

of the cirecuit courts, as such judge

or judges shall deem recessary for

the prompt and proper discharge of

the duties of his office. The jJudge

or judges of ihe circuit court, in its
order permitting the clerk to appoint
deputies or assistants, shell Iix the
compensation of such deputlies or assis-
tants which sald order shall designate
the period of time such deputies or
essistants may be employed. £Lvery such
order shell be entered of record, and

a certified copy thereof shall ve flled
in the office of the county clerk, The
clerk of the cecirculit court may at any
time, discharge any deputy or assistant,
and may regulate the time of his or her
employment, and the circuic court may,
at any time, modify or rescind its ore-
der permitting an appointment to be
made,"

ihe sbove section cleesrly stales that the number of
deputies, the compensation and period of time for whileh
the deputles are to te employed, must be with the approval
of the Jjudge or judces of the circult court,



Honorable Rotvert iH. Frost - - December 2u, 1942

CORCLUSLION

It is, therefore the opinior of this office that,

in countles having & population of less than 19,000, such
as Clirton Couniy, where the circuit clerk is also ex
officle recorder of ceeds, his deputies must be approved,
or disapproved, by the judge of the circuit court, and
not by the county court, for the reason that the deputies
ere rot deputy recorders of deeds, vut are deputy circuit
clerks, acting as deputy recorders of deeds,

Respectfully submitited,

We Jo BEURKE
Assistant Attorney Genersl

APPROVED:

ROY MeKITTRICK
Attorney Ceneral of iissouri
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