COUNTY OFFICERS: Deputy assessor may also hold
DEPUTY ASSESSOR the position of rosd overseer.
ROAD OVERSEER:

July 11, 1942 b FILED

3

lr. Jo L, Freeman
Aassessor of lioniteau County
Tinton, kissouri

Dear #»ir:

T 18 will acknowledze recsint of vour let-
ter of reecent date which is as follows:

"1 have a denputy assessor who hes been ap-
polated road overseer in this county. Is
it legal for me to retaln him as a deputy,
&s he will Ye drawing two salaries fronm
the eounty?®"

Seetion 8516, R, 3, Mo., 1839, provides for
the apnointment of road overseers and thelir qualifi-
cations and salary. Section 80518 wrovides that the
overseer 1s to give a boud. Lection 851¢ provides
that the overseer shall make monthly statements and
file them witlh the county clerk. Sectlon 8520 pro-
vides that the rcad overseer shall keen the roads 1n
repalr sccording to the engineer's specification.
Section €521 provides that the overseer shall report to
the Cpunty Court. Section 8522 nrovides numerous
duties such as keeping roads in good repair, cutting
and removing of brush, dragging or shevelling off the
snow, etec. In addition he 1s a collector of poll tax
providing the County Court shall by recoré adopt this
Section, There are other sections dealinz with
ditching and other general road work. #11 of which
compose the duties of the road overseer.

Section 10946 provides that the deputy
assesgor nay be appointed, who is to take an ocath the
samne &8s the assgessor and provides that he shall have
the same powers and dutles as the assessor hiimself
while he is employed as such deputy. <+he deruty as-
seggor 1s paild out of the Tees allowed to the asses-
gor and is answereble to hinm direcetly. The essessor
mey hire or fire the denuty at :ls pleasure.
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The only question here involved 1s whether
or not these two offices are ineompatible. There are
e long line of cases in this State which hold to the
doctrine that u person ccnnot hold two publie offices
when the duties ol the sime are incompatitley In the
case of State ex rel. v. Bus, 135 ko, 325, l.c. 330,
the rule is set out as follows:

e x5 The rule a2t common law is well
settled that one who, while occupying a pub-
liec office, sccepts another wilch is incom-
patible with 1it, the first will, ipso facto,
terminate without Jjudiciacl proceedling or any
other act of the incumbent, The accentance
of the seceond office operates as a resigna=-
tion of the first. State ex rel. v. Lusk,
48 o, 242; lechem, fub. Oiflces, secs,
420-428; Throon, rub. Cfficers, sccs, 30,
S5l.

"The rule, it is scld, is founded upon the
plainest prianciples of publie w»oliey, and has
obtalned from very early tines. Xing v, Fat-
teson, 4 E. & Ads 9.

"¥The rule has been gznerally =tated in

broad snd unquelified terms, that the accep-
tance of the inoou@atible office, by whomso=-
ever the eprointment or electlion misht be
nede, absolutely determine a the original of-
fice, leaving no shadow o itle in the pos-
gessor, whose successor may be at once
clected or a)uointeu, neither ggg wWarrs to

nor s rotlon beins necessary,’ B0 P
Corps (4 3d.), sec. 225; P onlo ex rel. v.
Hrooklynm, 77 N. Y. 503, * F % ¥

It is further set out in State ex rel.
Meillister v, Luan, 277 I'n.38, l.c. 44, as follows:

n ok & X R X Tt is elementarv law that one
may not hold two of?lcms the duties of wiileh
gre incomvatible, ™ ¥ 7 "

In the case of State ex inf. v. Sreuer, 235
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Mo, 240, l.c. 247, the Court said as follows:

rel.

case

®w ¥ * 4 % T14a term as judce had not expired
&nd he had not resisned. Speaking for the
court, Judre . G sala i 'Under tiis LTO=
vision a judre of B court of record is clear-

ineligzitle to a sest in elther housg of
he Lepisleture whilst he holds the office

£ judpe, 7The existence of the two offices
in the same i"dividna¢ is incﬂﬁh*tibl“ und
is pe:remntorily rohibited, * ¥ T

In the early case of State of ﬁisguuri ex
v. Lusk, 48 lio, 242, the Court suid us Tollows:

"ia writ of quo warranto was sued out ol the
Cole Cireuit Court a~alLast the derendsnl to
test his risht to hold the office of cjuity
elerk, he hovine been elected to and having
gntared upon the duties of the office of
elerk of tihe Circuit Court. The relator
claims that by this =et he has in effeet
surrendered the office of county clerk, for
the redson that the duties of tue two offi-
ces are incompatible in law. IL this were
80, there is no doubt tha® the acce=tunca
of the second ~ffilce would vacnte the first
(Stete ex rel. Uwens v. Draner, 49 ... 355);
and counsel have given some forelble illus~
trations of the diffieulty arisine under
some circumstances i lioldins buth of "lces
by the same nerson. * * =~ "

| The ter="incompatible''is defined in tlLe
of Johnson, 21 1, 24 813, as [ollows:

"Texrm 'incompatlble' is defined as not com=
patible, inetuvsble of hermonizing or apree-

ing, mutuelly rerellinhg, inconsruous. Things

are inconatlible vhen they c.onnot coexist,
and inconsistent when they are onposed to

to sach other.”
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The tect, theérelore, to deternine whether or
not the duties of twe public offices are ilncompatible
is whether or not the duties of those oflfices would
directly conflict with eaci sther making 1t so that a
person holding the olfices could nct honestly and
fairly administer the duties of the two offices, We
cannot find such incompatibility in the office of de~
puty assessor and a road overseer., The duties of the
two offlices are absolutely different and sre not con-
flieting in any manner. In passing, we might sey that
the devuty assessor does not derive his oay from his
county but from the fees which the assessor 1ls entitled
to in his office.

COMCLUSIH

It is, therefore, the opini.n of this office:
that a person may hold the office of deputy essessor
and road overseer in Moniteau County.

egpedtfully submitted,

R e T P S e T
I&-n.-.—-.-i_.\)_l die EXQ JJL'..!IJ—

issistant .ttorney-General

APPROVED:

VANK ¢. 17 1RLO
{Aeting) sttoruev-General .



