
COUNTY OFFICERS: 
DEPUTY ASSESSOR 
ROAD OVERSEER: 

rrx • J • L . .1!' r e efl!an 

Deputy assessor may also hold 
t h e position of roa d oversee r . 

J uly 11 , 1942 
'J I 1.1 

Asse::::sor of' L'oniteau C'Jtmty 
Ti -r;tv.'l , ... i r:souri 

Dear >oJir: 

Fl LED 

3! 

'1' ifl \/ .. _11 ucl'no• .1 --c"~ ~e receil)t of :v·our J ;t­
ter ,f Tf!cc:nt c~ a i~e ·: h lch 1 s HJ :LoJ.l m:s : 

'' I l..ave a de 'trty· asscf'sor who hus been a J ­

.:)0 .1teJ roau overseer -~-=-' this cuu'l.i. -~ . I s 
1 t lccol for ~.e to r~1 ain him v.s E~ <." e "'ut:· , 
,:-s .i e , lll 'v d!':.""\.in1 t\vO salaries ;'_ont 
l;}te COUll t;y';>tt 

;:.,ectlon 851 0 , : • • .., . !..o . , 1: 39 , proYides for 
i..i.-b o:p~ointmcnt of' roc.d overscor s und their qualifi­
ca tions and sulury . Section cr-18 _ 1rovide s that t~e 
overrear ~s to ~ive a bo .d . Lection 8519 nrovides 
that t.he overseer shall .tnnke monthl y stutu ~ont;s .•nd 
:filP then ...,, i tL. tl1e eount:y~ cler ' .• Sec tion 852~ pro­
vides t hat the road overseer nh~ll kee' tLc roads i n 
repair according t,o tht• enc ineer ' s s 1e cifica tion . 
Section (' :.21 n·oviues t l"at tr e o·..rersecr s:~all report to 
the c ~unt: Cou1t . ...cction 85~~2 _!)I.·c>vides nurte r U!3 

duties such as kee1 i~ roadn in good repair , cutting 
ani re"novi r. · o brus'1 , dra~'~ing or· Pho~~:;lli~le' off the 
snow, etc . In addition · e is a collector of poll tax 
providint'" ~he Councy Court shall by reco r:. adopt t h is 
Section . There ure ot~er sections dealing wi t h 
ditctil~:- anc otl1e:. general 1oad "1/0rk . .A~ll of wh ich 
co-n.pose the outies of tile r·oad overseer . 

Secti tn 10940 provides the.t the dl<:.1ut y 
assessor IJay b·...: -::~>ointo<l , '-"R'O is to take "l.n outh •,t4o 
s~o ~s t!!u assessor and rovilles that he shall have 
t he same powers ttnd G.utios as -.;Jie assessor L1.n.self 
whil e he ir: employed. as such de:;u tJ<- . '·'-! c dof'uty a s ­
s~ssor is paid out of v~o foes ~lowed to the asses­
sor unCi is answerable to him d ii·0c t ly . '...,he e.ssosoor 
may h ire 0r f i re th~ de mt~ at :.is p l eaDurc . 
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The only q_ueotion here i nvolved i s whether 
or "Lot t:.use two off .:c::; s al c inc:>m atible . There are 
a lo.1~ li w of ca&~s j t' in ~t~ ~e w~:ch told o the 
doctrine . :wt. u _per s8n c :1not hold two public ofl'ices 
w.ren t: e uuties c, · ... : .. & n. c arB incompati'" lB • In t he 
c&se of State ex rel . 7 . Bus , 135 ~~ . 323 , l ~ c . 330 , 
t he l'ule is Fct cu.t a:· follo~rs : 

11 
•·• •• T::e r·u"' "~ coF.!l1lon luw is well 

settled t.l•at one wL0 , · 'lilo occupyinG a mb­
lic of4''icc , o.cco Jt > .ot!.e:: · 1 ich is · necw.­
~t.:.blc wlt-1~ it , t' o ri!'s will , ~ -:'~cto , 
ter-.J.na · e ui t! out ju.:" .:.ci..l pro coer 1 ': or any 
ot' cr act Jf tlo l~c1 bent . ~1e ~cne,tance 
of tLo s c "'nd of.f"lce o"'e:.·c.tes an r a. iro:nu­
tioL. of t} E' ~·~ir·st . ...., t~tJ ~ :re! . v • .tt.pl.: , 
48 • • ~{3 ; ... c~.::: . , •t.b . vl'fices, sees , 
4J20- 426; T'"roo , JUb . Officers , s ees . ~0 , 
51 . 

"'rile J'Ule , i .o.; ib c::.~.d , · s founded upon tho 
pl ui ;t Pl' inciplcs of _::)U I lie .,.,olicy ' r nd .has 
obt~il ~~a. fro ver~ cc.:rl.- t l es . Kin .r• ~­
t eson , A. .J.J . a.. ~·~d • 9 . 

" ' Tho rule 'as be~n e"'ne a.llv '"'tatoC. in 
bJ:·oud and lli'lq_l;_e.li1' j_od ter•'lS , trat the ccen­
t ance of t'.e ir.co.tpatiLle ofl'ico , )). v/omso­
cver the u "Oirt .. nt or electi0" 1i t tr 
1 cado , allsolutely deter lined tl4c orlciiml of­
fice , leavin- r.l C""~-.r...omv ll:f t itl ln the os-
su:wor , Hi ... one succ sr3or : . .r be t once 
elected or o.pt,ointod , nbl tr er .8:1£ war·rwtto 
.v.... otion bci"rl n;:··~~er~cl.ry . ' 1 Dill • . un . 

Corn . (t ~· . ) , sec . '125 ; Poe ""~ll ex rel . Y. • 
-l 1 " 77 l'" -.~ t"Q'7 -r.--.r--:- ,- --... ,roo • . u , ~ . r • ;; v • · 

I t is ~n:,.·ther set out iJ. ~tate eY r ol . 
Mc...llist;er v • .uunn , 277 ;·o .~8, l . c . 44, a~ follows : 

" * "'(. ,., ,. I t in c lmnentar;1 lmT that one 
ms.y .lvt : .;ld tv·o offices the dut i es of w ich 
are inc )m1,a.~ibl0. " - '' 

I n t~~ case of btate ex i nf . v . br $uer , 235 
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~o . 240 , l . c . ~~7 , tl 

" * * T i.::- t. .... s · -- · c:; 10.d r.. 1t ox lired 
and ::t m< 1 .. , r ·:· n .J.'.i,., .... for t;1e 

cour-t , Jud~"'e s, 1 : ' 1de.r t' is J:;,ro -
vision u ;uu~ f ~ cc·ut v~ ~ cord is cleur ­
l y inoli ·i~J~ to [e~t iv either b1usa of 
t he Le .. ., .tl'l'C 'r i l st } o • o l d r.: t he office 
of .iud n - e oxir-tcnc of t.hE- t ···o or1;icc: s 
j_n t~e • i~ oividus.~ -'. inco ' nd 
i s ~n P. tori l~ I i l·i oo. . * 

In tt c r - , - c-=tse of oJtate c: .. ' i. 
rel . v . Lusk , 48 j _, . 4.2 , the Court su...~.a ·1 

i ex 
:' llows : 

"J. WT i. t of G\10 wurr anto 'If us sued out o. tho 
Vol e Circ it Co-rrt a a .st tre e e·d~~ t o 
te:t r ir rt. • t +.., \ c 1 ·11 offic f' c 1 ty 
clerk , h v .i. b en ele cted to llnd :J.avin,. 
c nt c r e · l''l ),.L t~ d11ti(..s c.f t e office of 
c le1l: o .• : t 1E: ~ircuit Gou.rt . :L zol t.:>r 
Cltd. .. :lS t t . ~r , if" act • ·.as in ef:'ec t 
eu.rre tuC!'(, t' · • c 01 cvunty ~lui .. , f,Jr 
til. Cc. E::•J :_:, L t' C 0 1tieh ;1 t. .t: t.Ho <Dffi -
C ~s a1·~.; i..hco "")&t ~ble iT'!. lu\ • I f t 4is t ere 
so , there is o co1~t th the acce tuLc 
or the r .co d " 'iC'e - ul 4 v • ,e ~ •e 1 irst 
(St ate .£! rel . V\''eYJ.s v . ..>ra" )r , 4t •. u . ~55) ; 
ani~ cotms~l <tv "'lv c t some forclbl\ .:.lLus-
tlatl ms ,..,f' "'..1 c ,, · ff'iculty arini 1 ·nd(.r 
:;o .. e c i r" t.l s W1 c ~ ~ i ll • .:. b " r f i c s 
by the s erson . 1 

The tor ' ·i 
cane of Jo~r.son , dl 

" 11a Vit l o ic u.ef i!'od L.4 tl e 
~ 81~ , ~s :~llo\~ : 

' 
" 'Jlerra. ' i nc j > llle ' .i!:' efi 1ed ~s t com-
pa.ti b I e , lnc •l v 'E" ~ J.Ol izi or arr ec -
1 :t'lC , .11tual' •r rr r clllnf , incon ·rttou::> . ...'hiuf'l's 
are inco 1ct.ille ·!.~.or. tley c nnot coexist , 
and i1 cons 1 ro+ t ;J11e11. t.ho·· e r e onpos ed t o 

t o euct ot « 
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rho tc' :; , tr.e .. e.~.·oro , to <lcter .li 0 l..l.et hcr or 
not t he duties o~ t··'') . '')l,;_c o.:'~ ... ices u.re _;_ CJ r.lp8.tible 
is whether or not t llc rlutie::; o:f' t• ::>! e of.ricc:::; ·would 
directly C.Jn.flic:; \iitil eac: .. .::tl.cr r.u.~kinL it so t hat a 
person hold in[ ti· o_'f ices cou.ltl nc t h01.u~tly and 
fairly a<L"1ini::rt.c.L tire duties o'!' the two offices . -ve 
cannot find &uc~ incomputibilit~- 11: t1 c of:"'i ce of de­
puty assessor and a road overseer . T· t... J.utio~ of the 
two otf :. ces are a bso~ utcl~- differ -.,nt .. ...1 e J.~ot con­
fl icting in o.n.y I!".Llmcr . I n pas sine , ~:e li?llt sa:r that 
the de )uty assessor does not derj ve '1is )U'J i'rom h is 
c ounty lut from the fees whi.ch the assessor is entitled 
to in his office . 

It is , tl erefore , r.:1e o:;?inl n o ... ~ t~ds office · 
that 1. "~P,I·sc,n ;~ .iwld tl'.c ~ffice of dopilty assassor 
and road overseer in t .oni teau Couilt 'r . 

.t'\.PI'ROVLu : 

ViJ{ 1 () • rn- 1 ~- \ 
(Actinr) .~~ttor.te!·-Gcmeral 

L.. ... ~: ~·:~~ 4. I> ~:l;T.~~~ 
:.:ssls:.ur .t ... t tvrncl!- - Gunera..l 


