COUNTIES: Msy purchase road machinery ;
out of any surplus in Class 5.
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Hon. K, M. Fendorf
Prosecuting Attorney
diller County )
Tuscumbia, Milssourl A

Lear oir:

We are 1n recelpt of your request for an opinion, |

dated iFebruary 7, 1942, which reads as follows:

"On September 18, 1941, the county court
of this county entered into a 'lease
sgreement' with & road machinery company,
under which the county as lessee purports
to rent a csterpillar tractor and road
grader from the company es lessor. YThe
terminetion date of the leease period 1is
given as larch 1, 1942, at which time

the lessee has the option of purchasing
the machinery at an agreed value of [ 3623,25,
Rent in the amount of {3430.00 was paid in
advence for the original lease period (from
0-18-1941 to 3-1-1942). Later, a similar
contrect was entered into for the lesse of
enother roed machine,

"The initial payment or 'rent' was made
irom Class § of the county revenue. At
the date of the agreements, there were
seversl WPA rdad projeets under construc-
tion in the county, and these machlnes
were acquired for use on those projects,
lhe county court pald the rent out of
Class & on the theory that such payments
were in furtherance of relief work in the
countyj 1In other words, that funds could
be drawn out of Class 5 for direct relief
purposes and that the furtherance of the
WPA projects, either with cash, material
or equipment, incirectly amounted to the
same thing.
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®211 WPA road projects have now been
closed 1ln the county, although at least
one is incomplete. The county court
now contemplates the purchase of this
machinery under the agreement with
funds from Class 5. 1 should llke to
have the opinion of your department as
to the propriety of such a dlsbursement,

"The budget for 1641 did not speeifically
list these expenditures, but 22,469.29
were sc«t up for 'relief and miscellaneous.'
Disbursements from (lass 5 did not exceed
the budget, and the budget for 1941 would
not be exceeded even if the payments now
due be charged against the 1941 estimate.
The 1942 budget does not list these
machinery payments specifically under any
class., There is set up in Class 5 the
sum of 10,000,000 for 'miseellaneoug and
emergency.' If the machlinery payments
are made from Class 5, they will have
to come out of the last mentioned ap-
propriation.”

Class 5 of the budget law, as set out in Section
10914, Laws of Missourl, 1941, page 652, reads as iollows:

"Class 5, Contingent end emergency expense{-
The county court may transfer any surplus
fundas from class 1, 2, 3, and 4 to class

5 to be used as contingent and emergency

expenses. Purposes, for whieh the court

proposes the funds in this class shall bpe
used, shsll ve shown,"

Class 5 of the county budget law, as set out in
Section 10911, Laws of Missourl, 1941, page 651, read
as follows: T
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"Class 5. The county court shall
next set aslde a fund for the con-
tingent and emergency expense of

the county, the court may transfer
any surplus funds from classes 1,
£,5,4 to class 5 to be used as
contingent and emergency expense.
From this class the county court

may pay contingent and incidentsl
expenses and expense of paupers

not otherwise classiflied., No
payment shall te allowed from the
funds in this class for any personsal
service, (whether salary, fees, wages
or any other emoluments of any kind
whatever) estimated for in proceding
claesses,"

Under Section 10911, supre, class & refers to the
classification of proposed expenditures, while class 5
under Section 10914 refers to the classification of
estimated expendltures. Under both Sectlons 10,911
10914 the surplus from classes 1,2,5, and 4 may be trans-
ferred to class & for all lawful purposes, excepting
paeyment shall be allowed from funds 1in class & for personal
service, such as salary, fees, wages etc,

We are assumling from your recquest that iilller County
is financially able to pay all of the estimated expenditures
snd warrants outstanding in all of classes 1, 2, 3, &
4, as estiasated for the year 1941.

%e are also assuming that the county will have suf-
ficient funds to pay all of classes 1, 2, 3, and 4 of
1942, The county court has authority to buy road wmachinery
providing the purchase can be made on a cash baslis from
the money received during tie year in which the purchsase
was made, The county court was asuthorized under Sectipn
8695 FE. S. kissouri, 1939, which partially reads as follows:

"Whenever any public money, whether
arising from taxation or from bonds
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heretofore or hereafter issued,

is to be expended in the construc-
tion, reconstruetion or other im=-
provement of any road, or bridge

or culvert, the county court,
township boarc or road district
commisslioners, as the case may be,
shall have full power and suthority
to construet, reconstruct or other=-
wise 1lmprove any road, and to con-
struct any bridge or culvert in such
county or other political subdlvision
of the state, and to that end may
contract for such work, or may pur-
chase machlnery, employ operators
and purchase needed materlals and
employ necessary help and do such
work by day labor, # #

The county budget act did not take away the dutle
of the county court to transact all county business, but
merely sets out a form of procedure which would prohibit
the county Irom becoming indebted to more than the esti-
mated receipts of taxes coming in,

It was 8o held in the case of Traub v. Buchanan Gounty,
108 S. V. (24) 340, 1. c. 342, where the court saids:

"% # % The effect and intent of the
budget law, as we understand 1t, is
to compel, or at least to make it
more expedient for the county courts
to comply with the constitutional
provision, section 12, art. 10, Mo,
Constitution, which provides that

a county shall not contract obliga-
tlons in any one yeer in excess of
the revenue provided for that year.
ihe budget law leaves the transaction
of business to the county courts,
Put™ the law provides (section 19, p.
350, 1933 Laws (Mo. St. /nn, sec.
121268, p. ©€434)):
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"1No contract or order imposing any
financial obligation on the county
shall be binding on the county un-
less 1t be in writing and unless
there ia a balance otherwlse unen=-
cumbered to the credit of the approp-
riation to which the same is to be
charged and a cash balance otherwlse
unencumbered in the treasury to the
credit of the fund from which pay-
ment is to be made, each sufficlent
to meet the obligation thereby in-

" eurred and unless such contract or
order bear the certification of the
accounting officer so stating.'

"No power possessed by the county
court was thereby curtailed. The
budget officer simply determines
whether sufficient money is provid-
ed with which to pay the cbligation
intended to be incurred by any con=-
tract or order presented to him for
indorsement., This is a mere matter
of bookkeeping. If the cesh 1s on
hand or has been provided for, it is
the duty of the auditor or budget
officer to make such indorsement upon
the order or contract. If not, he
merely refuses to make the indorse-
ment. Prior to the enactment of the
budget law, a county court had no
right to incur obligations 1n any
one year in excess of the revenue
provided for that year., By the en=-
actment of the budget law, the Leg-
islature has merely provided ways
and means for a county to record the
obligations incurred and thereby en-
able it to keep the expenditures
within the income. The power of the
county court not having been curtail-
ed by the enactment of the budget
law, the point made by respondent 1s
without merit and 1s ruled against
himc"
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The above case has been approved in the case ¢f

G111l v. Ruchanan County, 142 S. W. (2) 665.

Under the above opinion the county court is empow-

ered to buy road machinery, providing the surplus from
one, two, three, four and five of the budget act would
such a purchase. By the general law the county court
authority to transfer urneeded funds from one fund to
which is - unneeded money in classes one, two, three

classes
permit
s the
other,
d four

can be transferred to class five. The county court 1s | author-

ized to make such a 'transfer by reason of class five o
10914, Laws of !lissouri, 1941, page 652 and also by Se
13829, R. S. Misscuri, 1939, which reads as follows:

r

"whenever theje is a balance in any
county treasudy in this state to the
credit of any lspecial fund, which 1s
no longer needed for the purpose for
which 1t was raised, the county
court may, by order of record, direct
that said balance be transferred to
the credit of the general revenue
fund of the county, or to such other
fund as may, in their judgment, be
in need of such balance.”

COMCLUSION

Since under the law the county budget is now

Section
tion

eing

prepared by the separate county courts, and in view of |the fact
that there 1s sufficlent money to pay for the road machinery

out of the 1941 budget, we are of the opinion that thi

purchase

as set out in your request may be made out of the surplus funds which
are now or mey be in class five of the county budget of 1941.

In view of the fact that you say there would

e suf-

ficlent funds to meke the purchase out cof the 1942 budget, we are
of the opinion that the road mechinery may be purchased out of

class five, of the 1242 budget, provided that there rus

sufficient

funds to pay all outstanding werrants or anticipated indebtedness
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in all of classes one, two, three and four of the 1942 |budget.
To be sure that the purchase of machinery could be laswfully

made at this time, we would suggest that since the 1941 budget
has a surplus that the machinery be purchased from it.

hespectfully submitted

Ve Js BURKE
Assistant Attorney General

APPROVED:

ROY MCKITTRICK
Attorney General
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