
COUNTIES : May purchase road ma chinery 
out of a~y surplus in Class 5 . 

------------~------

Februury 9 , 1942 

lion . F . M. Fendorf 
Prosecutin: ~ttoi cy 
•. till er (;ounty 
Tuscumbia , T'i ssouri 

vear ·.::>ir : 

\~o a r e in receipt of your reques t for an opinion , 
dated ~ebruary 7 , 1942, which reeds as follows: 

"On Sept ember 18, 1941, the county court 
of tl1is county ent ered into a ' lease 
agr eement ' with a road machinery company, 
under which t h() county as l essee purports 
t o rent o cctcrp11lar tr£ctor and road 
grader fro the co1 pany as lessor . lhe 
termination date of t e lease p rioa is 
given os arcl. 1 , l \1o.z2 , ut whi ch time 
the lessee Las t h e o~tion of )~rch~s1ng 
tr~ machinery at an a~r~ed val~e of ~ 352~ . 25 . 
Hent in the amount of ..,3430 . 00 was ;aid in 
ae~ance for thL orivJl a l lease period (from 
9- 18- 1941 to 3-1-1942} . Later, a similar 
contrLct wa entered into for t he lease ot 
w ther r oad ach~te . 

"Tbe ln1t1al payment or ' r €in t ' was mude 
1ro"D t.lass 5 of t •• c count~ revenue . J.t 
tu(; date of the avr~..c ents , tLcrc were 
se~ ~rnl '. PA re>a .... projects under co.1 str uc­
tion in tl~ county, &n4 these machines 
were acquirea for use OL t!ose pr o jbcts . 
'lhe county court pai tl!e r(.flt out of 
Cl ass 5 on thtl> t heory that such payments 
were in furttota.ce of rell(.f \Ork in the 
county ; ln ot! er or c..s , u .. at funas coula 
b e drawn out of Cl ass 5 for direct relief 
purposes and that the furthe r ance ot' the 
\/l'A projec t s, either with cash, mater ial 
or equip ent , 1n~irectly amounted to the 
same thlng . 
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"All PA road project s have now been 
closed ln t he county, a lthoU6Q at l east 
one is incomplete . The county court 
now coLtempla tos the purchase of this 
machine ry under the agreement with 
funds from ~lass 5 . 1 shoul d like to 
nave t he opinion of yo~r depart~ent as 
to the propriety of such a ulsbursement . 

"The budget for 1941 did not specifically 
list t hese expenu.itures , but .... 22 , 469 . 29 
were s .... t up for ' relief and miscellaneous.' 
Disbursements from vlass 5 did not exceed 
t he budget , and t he budQe t for 1941 woul d 
not be exceeded even if the payments now 

uue be clarg~d a~ainst tue 1 941 esti~ate . 
The 1942 budg~t does not li~ t tuese 
machiner y payments specificall y under any 
class . There is set up i n Gl asa 5 the 
sum of .10,000.00 for 'miscellaneous and 
emergency.' If t he machinery payments 
are made from Cl a s s 5 , they will have 
t o ~ome out of the last mentioned ap­
propriation .n 

~lass 5 of the bud3e t law, as set out in Sect:on 
10914 , Laws of 11ssouri , 1941, page 652 , r eads aa 101 ows: 

"Class 5 . Contingent and emergency expense -
The county court may t r ansfer any surplus 
funas from class 1 , 2 , 3 , ana 4 to class 
5 to be used as contingent and emergency 
expenses . Purposes , for Tlhich the court 
proposes t h e funds in this class shall be 
used , shall ~~ shown. " 

Cl a ss 5 of t he county budget law, as set out in 
Sectivn 10911, Laws of i ssouri , 1941 , page 651, read 
o.s J..'ol lows: 
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11 Class 5 . 'l.'he county court shal l 
next se t aside a f und for t he con­
tingent and emergency expense of 
t he county , the court may transfe r 
any surplus funds from classes 1, 
~ , 3 , 4 to class 5 to be used as 
contin6ent an~ emer.g~ncy expense . 
I•'rom t his class t he co unty court 
may pay contin~ent and incidental 
expeJ.1 ses ana. expense of paupers 
not otherwise classified. No 
payment shall ue allowed froro the 
funds in tl .... i s class for any personal 
service , (whether salary, f ees , wages 
or any other emoluments of any kind 
whatever) estimated for in pr e ceding 
classes . tt 

Under Sect ion 10911 , supra , class 5 r efers to t he 
classification of pr oposed expenditures , while class 5 
under Section 10914 r efers to the classification of 
estimated expenuitures . Under bo th Sections 10 , 911 
10914 t he surplus from cl asses 1 , 2 , 3 , a~d 4 may be tr 
ferred to class 5 for a l l lawful purposes , excepting 
payment shall be allowed froru funds in class 5 for pe 
service , such as salary , fees , wabes etc . 

vie are assuming from your r equest t nat .liller 
is f i nancially abl e t o pay all of the estimated expen 
and warrants outstanding l n all of classes 1 , 2 , 3 , a 
4 , as esti .1ated for the yea:r 1941 . 

'" e are also assuming that the county will have a 
ficient funds to pay all of classes 1 , 2 , 3 , and 4 of 

s-

1942 . The county court has a ut hori ty to buy road mac nery 
providing t he purchase can be made on a cash basis fr 
t he money received during t He year i n w~li ell the purch se 
was made . The county court was authorized under Sect i n 
8595 h . ~ . u• issouri , 1 939 , which partially reads as f ' lows: 

"\~henever any public money, whether 
arising from taxation or from bonds 

• 
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heretofore or hereafter issued, 
is to be expended in the construc­
tion, reconst~uctlon or other im­
provement of any road , or bridge 
or culvert , the count y court , 
township boarc or road di strict 
co~ssioners, as t ne case may be , 
shall nave £ull power ana cuthority 
t o construe~, reconstruct or other­
wise improve any road , and to con­
struct any bridge or culvert in such 
county or other political subdivision 
of the state , and to that end may 
contract for such work , or may pur­
chase machinery, employ operators 
and purchase needed materials and 
employ necessary hel p ana do such 
work by day labor . ·::· .,,. .... " 

42 

The county budget act did not take away the dutie 
of t no county court to transact all county business , b t 
merely s ots out a form of procedure which woul d prohib t 
tile county 1rom becomi n 6 indebted to more than tihe est -
~t~ated receipts of' taxes coming in. 

It was ao held i n the case of Traub v . Buchanan L unty, 
108 s . v. (2d) 3~0 , 1 . c . 342 , where the court said : 

".;:. * -<: The effect and intent of t h e 
budget law , as we understand lt , is 
to compel , or at least to make it 
more expedient .for t he county courts 
to comply with the constitutional 
provision, section 12 , art . 10, Mo . 
Constitut i on , wnich provides that 
a county shall not contract obliga­
tions i n any one year in excess of 
t he revenue provided for that year . 
~he budget law leaves the transaction 
2[ b~siness to the county courts . 
Lut the law provides (section 19, p . 
350, 1 933 Laws ( o . S t . Inn. sec . 
12126s, p . 6434)) : 
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11 ' lo contro.ct or order i '!lposint:) ony 
financial obl i bation on the county 
shall be binding on the county un­
less it be in writing and unless 
t here is a balance other'l: 1 so unen­
cumbered to the credit of the approp­
riation to which the same is to be 
charged and a cash balance otherwise 
unencumbered i n the treasury to t h e 
credit of the fund f r om which pay­
ment is to be made , each sufficient 
to meet the obligation t hereby in­
curred and unless such contrnct or 
order bear the certification of the 
ac counting officer so stating. ' 

"io poner )Ossessed by the county 
court was thereby curtailed. The 
bud~et officer siJply dete rmines 
whether sufficient m~ney is provid­
ed with vhich to pay the obli0 a tion 
i ntended to be incurred by any con­
t r act or order presented to h im for 
i ndorsement . This is a mere matter 
of bookkeepi n3 . If the ca sh is on 
hand or has been pr ovided for , it is 
the duty of the auditor or buduet 
officer to make such i ndorsement u pon 
the order or contract . I f not , he 
merel y refuses to make tho indorse­
ment . Prior to the enactMent of the 
budget l aw, a county court ha d no 
right to incur oblibations in any 
one year in excess of the revenue 
pr ovided fort hat year . B:J the en­
actment of the budget law, the Leg­
isla t ure has ~erely provided ways 
and means for a county to recor d tl,e 
obli~ations incurred and thereby en­
abl e it to keep th~ expendi t ures 
within the i n come . The power of the 
county court not havin~ been curtai l ­
ed by the enactnent of tho budget 
l aw , the point made by r os pondont is 
without merit and is rul ed a~ainst 
him. " ~ 



· on . P . • .r endorf - 6 - Pebruary 9 1942 

The above case h~s been n~nroved in tho case f 
Gill v . Buch~man ..!ounty, 142 ~ . \, . ~( 2) 665 . 

Under the above opinion tho county court is e _pow­
e red t o buy road MachL'lery , p1·ovidin..; the surplus fror_ classes 
one , two , three , four and five of the budget act would pe~t 
such a purchase . 1r the e eneral law the county court a s the 
authority to transfer ur~eeded funds from one fund to other , 
which is - un~eeded money in classes one , two , t hree a d four 
can be transferred to cl a s s five . The county court is author­
ized to make such a •transfer by reason of class five o ~action 
10914, Laws of isso~ri , 1 941 , pabe 652 and a lso by ve tion 
1382'3 , .•• ,.,:, . l~issou.ri , 1 g39 , .1hich reads as fol l ows : 

11 
... . enever C.ile~o is a ~alance L . any 

county treosu:dy in tli s state t o tho 
credit of ~~y (s?ecial fund , which is 
no lo~er needed for the pur pose for 
which it was raised , the county 
court ~ay , by orde r of record , direct 
t~at said balan ce be tra~sfer~ed to 
the credit of t~te gener"ll revenue 
fund of the county , or t o such other 
fund a s may , in their jud~ .,n t , be 
i n need of such balance . " 

CO"'JLUSI ON 

1i nce under the law the county bud._.et is now 
prepared by the separate county courts , and in view of 
that t here is sufficient ~oney to pay f or t he road mac 
out of the 1941 budget , fie are of the opinion that thi 
as set out in your request may be nade out of tte surp 
a1~e now or may be in class .five of the county buClget o 

eins 
the fact 
inery 
purchase 

us funds wh ich 
1941. 

In view of the fact thnt you s ay there would e suf­
f icient funds to make t h e ~urchase out of the 1942 bud et , we are 
of the opini on that the road 11achinery may be purchase out of 
cl ass five , of the 1942 budget , provided that there me 3Ufficient 
funds to pay all outstanding liarrants or anticipa ted L .1ebtedness 
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i n a ll of c l asses ono , two , three and fo ~r of the 1942 
'l:o be su re that the purchase of tf1achinery cou l d be l av1 
made a t t h i s t i me , \'fe woul d su 0 t:>est tha t s i nce the 1 94 
has a surplus that the machinery be purchased from it . 

RvY ~ ch.P..i.' l'RII.% 
Attorney rleneral 

\ J B: fiW 

Respe ctfu l l y submitted 

',: • J . 11u w.r· 
Assistant f ttorney 1-ene1•a 

budget . 
ul l y 

budg e t 
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