CRIMINAL COSTS: On plea of guilty to a felony and
parole after sentence State 1s liable
for costs,

June 2, 1942

Hon. Seam T. Evans
Prosecuting Attorney ey
Davliess County ; //
Gallatin, Missouril .y

Lear oirs

%e are in receipt of your lettur of lay 28, 1942,
in which you request an officiel opinion as followa:

"I should like to have your opinion
on the followins matter:

"Where sccused pleads guilty to bur-
glary and greaand larceny and is glven
a suspended sentence as provided by
law 18 the wtate liable to pay fee
bill, which includes S5tate's witnesses
and sheriff's mileage?

]
"Thenking you for this favor, I sm."
Section 91566 R, 5. kissouri, 1939, reads as follows!

"The cirecuit and eriminal courts of
this State, the court of criminal
correction of the Clity of St. Louls,
and boards of parole created to serve
any such court or courts, may place
on probation any defendant eligible
for judiclel parole under Sectiona



Hon. Sam 1. Evans (2) June 2, 194Z

4199 to 4211, inclusive, of

Article 18, Chaplter 30, Revised
Statutes of lYissouri, 1959. After
& convietlon, or a plea of gullty,
tihe courts and boards of parole
ramed in this section may suapend
the impositicon or execution of gene
tence of eny person lezally eligible
for judleisl parole under saic Lec-
tions 41%9 to 4811, inclusive, and
may also place the derendant ¢u pro-
bation."

This secetion was eracted, and first eppesrs 1n the
Laws of Lissouri, 1935, page 400,

The cost statutes spplicable to your request ere
Sgctiong 4221 snd 4822, L. oo ilissourl, 188%, 3Section
4221, suprs, reads as follows:

"In all cepital cases in which the
delendent shall ve convicted, and
in all cases lrn widch tne defecvdarnt
shall be sentenced to lmprisonment
in the penltentlery, snd in casecs
where such person is convicted of
an offense punishable solely by
imprisonment in the penlitentiary,
and ls sentenced to lmprizonment

in the county jail, workhouse or
reform school because such person
ls under tie age of elghteen yesrs,
the stete suall pay the costs, 1f
tize deferdant shall te unable to
pay them, except cosls incurred on
belwlf of deferdent. And ir gll
cases of felony, vhen the jury are
not permitited to separste, it shall
be the duty of the sherifl in charge
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of the jury, unless otherwiase or-
dered by the court, to supply them
with board and lodging durling the
time they esre required by the court
to be kept together, for whleh a
reasonable compensation may be al- -
lowed, not to exceed two dollars per
day for each Juryman and the officer
in charge} and the same shell be
taxed as other eosts in the case,
and the state shall pay such eosts,
unless in the event of conviction,
the same nar be made out of the de-
fendant."

Section 4228, suprs, reads as follows:

"When the defendant is sentensed

to imprisonment in the county Jail,
or to pay a fine, or both, and is
unable to pay the costs, the county
in which the indictment waes found
or information filed shell pay the
costs, except sucH aa were 1ncurred
on the part of the de:l endant, "

Under Section 4221, supre, upon the conviction, or
plea of guilty, the State 1s liable for the costs, and,
under Section 4222, supra, upon conviction or ples of
guilty the county is limble for the costs, Section 4221,
supra, specifically states:

" % s & shall be sentenced to
imprisonment in the peniltentiary,

#* % 3o "
Section 4222, surra, specifically states:

- ®2 % u gentenced to lmprisonment in the
county xail, or to pay & fire, or both,

- -



Hon. Sam T. Lvans (4) June 2, 1942

Unless the defendant i1s sentenced neither the State
nor the county is liable for costs until sentence is pro-
nounced, 1t was so held in 3tate of MHissouril, ex rel.,
v. Carpenter, et al, 51 Mo, 555, 1. c. 556, where the
court salid:

"The statute in relation to criminal
costa, provldes, that they shall be
paid by the Ltate in 8ll capltal cases
in which the defendant shall he con-
victed, and shall be unable to pay
them; and in all cases in which the
defendant shall be senterced to im=-
prisomment 1n the penitentisry, and
shall be unable to pay them. ind

the county in which the indietment is
found, shall pay the costs in all cases
where the defendant ls sentenced to ime
prisonment in the ccunty Jjail, and to
pay a fine, or either of these modes

of punishment, asnd iIs unable to pay
th?mm'fl W, S., PD. 348-9, secs, 1,

2..' .

"Before the State can be made liable

to pay costs in & criminal prosecution,
it is necessary thet the defendant should
be convicted of a capitsl offense, or
that he should be sentencad to imprison=-
ment in the penitentlesry. ieither of
these occurrences took place in this
case, 1t is true the jury brought in

e verdiet in favor of punishing him by
imprisonment in the penetentiary, but
the court passed no sentence thereon;
on the contrary, It set the same aside,
There was then nothing fingl, either .
as to conviction or ssntence,

"The operation end effect was the same
a8 1f there had been a mis-trial, and

no liabilities or rights were determined
thereby.
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"but when the case was ultlumisly spd

firally diasposed of, tiwe resull was &
conviction ard senteunce to pay 8 Ilug,
and be imprisowed ir tihwe county Jjsil.
‘This was uhe senteorcee thst esteblished
tlie cheracter of tiie oflensc, znd made
the costs a charze 2 aglnst the county.

"Although the irndictment was for & capi-

tal erime, zand under 1t thie prisoner

might also have Leen convicted of a

felony, punisiekle by imprisorment in

the penitentisry, yet it is also true,

that 1t was competent to find hin juill-

ty of a less dezree or zrade of crine,

by whicl the puniskment would be rsduced

to lmprisomment 1r the esunty jeil, or

Ly suecl: imprisonment counled with a : |
fire, 1I{ is the convietlsn and sentence

in such csse whilch establishes the grade

of the offense, for the purpose of Tix-

ing the 1llability Lor costs, =nd zol the

allezations contaired in the irdletment.

This is the »only question we zre called

upon to review,"

y

Althouzl the opinlon 1n the sabove case was handed
down in the February Term, 1273, it 1s the last and latest
opinion on this subject,

A judgment, that is a verdict or plea of muilty, 1s
not final until sentence is pronourced, It was so held
in the case of Ex parte ilartley, 49 S, %, {2d4) 119, 1. c.
120, where the court said:

fle 3+ 4+ In Stete v. Watson, 95 Ho, 411,
414, 415, 8 3. W, 383, snd in State v.
Schierhoff, 103 lio. 47, 50, 15 5, W,
151, we heve definitely ¥uled other-
wise, on the theory that there is no
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final dispositiorn of & cause untill
there is a final Jjuogment, and a
court does not losse Jjurisdiction
of a case until firsl judiment is
entered, thoush: such be not dore
untll a suiseguent term. Jhis is
gernerally vecognized in criminal
cagea, ‘here on anpeal it appears
that the defendant was convicted
bul not sentenced, the Lppeal 1s
treated as premature, and the cause
remanded to the w:lal court, with
directions to pronounce sentencs
anc enter up fwdimenit agalinst the
defendart or the verdict of tiie Jury
returned 1ln the cause, thoush the
conviction was had at & prev
term, étﬁte v. deorze, 207 lic, 16,
Hi;

105 5. 598, "

Also in the caée of Stete v. Seats, 21 3, W, (2d)
758, the court held that:

M & & No sentence was pronounced

ror any judgment entcred by the
court, Jhe erneal was premature,
Ko judgment having been rendered,
there was nothing fgom which to

appesals * % ¥

Of course, if sentence 18 pronounced snd execution
is suspended, as sect out irn Lecticn 9186, sunre, elther
the State or county would be lisble for the costs in
accordance with ecticon 4221 and 4222, supra. The sus-
pension of executlion 1s rot & part of the case proper
80 a8 to efiect the senierce. It was 30 held in the
case of Lse vy Iilven, 229 S5, ¥, 1048, vwhere the court
said:
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"By section 12543, I, 3,, the Governor
is suthorized to grant commutations,
parcles, ard pardcrs., Gertein 1t is
that while tkhe petitioner was at large
undeg o parole grernted as gn aet of
executlve clemency, he was still under
sentence within the meaninh of section
2292, and, havin; been charged, tried,
erd convicted of snother offerse while
so at large, 'the sentence of such con=
vict shall sot commence to run until
the expliration of the senterce under
which he is held,' In other words,
the sentences are cumulstive.”

sectiorn 9186, sunrz, has rnot been passed upon by
the Appellste Courts of this Stmic, but the Supreme Court
of the Btate of Kentuckz in iStLLSﬂiahinb between the
"suspenslon of sentence" and "suspenslon of execution"
held the courts have sn inherent power for many reasons
to suspend the sentenece, &and, for some reasors, Lo sus-
pend execution of judgment., “Suspension of sentence"
COEteuﬁlatas nostponement of the rerdit on of judsment,
while 'suspensior of jucment", or “"suspension of execu=
tior of judoment" wi hholdq the time of vperformernce by
defendant of en elr.ody rcndered judsmernt. ( Eiszins v.
Galdwell, & 5. 4, 1101, 1102, 223 Ky. 468, )

The court can withhold sentence of the term in which
the def'endant plead guilty or was convicted by Juryr, It
was s0 held ir the case of State v. Turpin, 61 S. u. (24)
945, 1., c. 948, where ti.e court ssid:

M % % Tpue enouch it 1s the general
rule that a court 1s powerless to
modify, amend, or revise judgsment

ané sentence after the lapse of the
term al which the same were pronour.ced.
16 C. J. sec. 3099, p. 1315. Lut this
18 or the theory that with respect to
gauch finel orders the court's jurlse
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dietion 1s exhausted with the expira-
tion of the term. In the lnstant case,
however, by the entry made at the. hug-
ust term, the court expressly continued
the cause, thereby retalning jurisdle~-
tior of 1t, As is sald in Aetna lnsurance
Co, v, Hyde, 327 ko. 115, 118, 34 3, W,
(2d) 85, 8731 '"30 far as the correection
or amendment of the judgment or decree
itaelf is concerned, at least in matters
of substsnece, the power ceases with the
end of the term, unless otherwise pro-
vided by stetute." % « # Of cqurse, this
gereral rule is subjeet to the well-recog-
nized qualification that, if a court has
retalned and continued its jurisdiction
in & particular cause by a reservation or
other act, through a motion or other pro-
ceeding during the term, its power and
control over its final Judgment or decree
snrvive({s) the end of the term at which
it was rendered or granted,'"

%

CUORCLUBSIUR

In view of the above a uthoritiez, it is the opinion
of this department that where a defendant pleads gullty
to burglary and grand larceny, and is glven a suspended
sentenee, neither the State nor the county is liable for
the fee bill.

It 1s further the opinion of this department that
where the defendant pleads guilty to burglary and larceny
and i; sentenced to the penltentisry, snd ls then paroled
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the State 1s liable ior the costs which ineludes State's
witneases and sheriff's milesge.

Respectfully submitted

Ge J. BURKE A
Asaistant fttorney Ueneral

APPHOVED:

ROY MceKITTHICK .
Attorney Ueneral of iissourl
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