PENAL INSTITUTIONS: Period provided by 3/4ths law runs only
while convict in prisone Where power

PAROLES : - reserved parole may be revoked for any
reason deemed sufficient by Governore.
Where convict deprived of 3/4ths bene-
fits, and paroled, his parole may be
revoked, and convict required to serve

full terms.
.f.' - i
4 _,x” June 24, 1942.
' 6 “;bég ' o |
Ire Robert C. Edson
Director oif Probation and rFarole ?
Mesourl Staete renlteuntliary

Jeflferson City, lissourl
Lear Iire nésons

fhis is in reply to your request for our opinion by
ent letter which is 1n the followins terms:

"The above named subject was recelved
at the lilssouri Ltate Penltentiary
pllarch 7, 1929, to serve a term of fif=-

- - 055, Uthe subject

16 hede Church Farm. e
Callfornia,
gtills e=mcape,
PPison rules, the
feened so that had

es
was
vectober 1T, 1988
wilch 1is a violatio
subject's time was FERE
he remained in priso | -full sentence
wlithout the beneflit of three~fouths law,
would have explred uUecember 27, 1940,

"On February 25, 194l, the subject was
paroled by Uovernor Lloyd Ce Stark.

"The subjJect violated hils parole by virtue
of Tthe fect th:t he committed an offense

in California and he is now serving from
one to ten years In l'oclsom Prison for Grand
Larceny. DBy reason of this new felony
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conviction the subject!s parole was
revoked by Governor Forrest Ce. Donnell
on April 18, 1942,

"llow the question has been raised and
we would appreciate your opinion as to
whether the three-fourths law became
operative when the subject was granted
a parole, In other words, whether the
subject was restored to a status of
good behavior, In view of the above
facts we would appreviate further lknow-
ing whether the Beard had the power

or right to recommend the revocation of
the subject's parole and whether the
Governor had the right to revoke the
subject's parole and whether we can agaln
takke the subjJect into custody and cause
him to serve the remaining portion of
his sentence as a parole violator,"

In & subsequent conversation you informed us that
the cenvieklen in Califormia for another offense there,

was on Isipusry 26, 1942,

Prow your letter and our conversatlon, we understand
the first question i== ¥as the revocation of parole valid?
Our ultimate answer in m affirmative,

Rogers was se o img
for a term of fifteen (. :
he could be held to serve B8 of that perlod,
under Section 9086, Re Se KI 159, which in part pro-
vides: o s

ment 1n the penltentliary
: iing gocd behavior,

"Any convict who is now or may here-
after be coifined in the penitentiary,
and who shall serve three-fourths of
the time for which he or she may have
been sentenced, in an orderly and
peaceable mamner, without having any
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infractlon of the rules of the prison

or laws of the same recorded against
such convigt, shell be discharged in

the same mammer &s 1f sald convict had
served the full time for which sentenced,
and in such case no pardon from the
governor shall be required; # # # & #o" -

Three~fourths of fifteen (15) years is eleven years
and three months, After Rogers had served 1ln the penitentiary
for six years, six months and fourteen days, and on Septem-
ber 21, 1935, @Je escaped from a prisen farm. At thot time
he still owed , three~-fourths of his sentence, a balance of
four years, eight months and sixteen days,. Thereafter, he
was recaptured and returned to the penitentiary on Cctober 19,
1938, Thereaflter, he remained In the penitentiary fopr two
years, four months and six days, untll February 25, 1041,

ﬂ* when he was paroled, At thut time he still owed on threeée-~

ourths of his sentence, a balance of two years, four maths
ten days,

X .--e-fourths perliod runs only whlle & convict is
sntiarye. The statute establishing the three-

‘ 9086, supra, applles only to a convict,
1 serve i ee-fourths of the time for which he or

she ray Rav N Se ¢% o" Thbs statute was con-
strued In Gx parte Sadncy 122 Se W. (24) 888, 1. c. B89, 890,
343 lio, 550, and it ¥ r‘ ld that the benefits and burdena
provided bg atut: gch only "while undergolng

, Thls State adheres to,

ab P Wmspends the runiing of the
sentence # # #.," 39 Amerd _ Jisprudance, Pe 578, section
94, It follows that the SXBemE o the term ol a paroie is
governed solely by the paro 8 Ltself, 4s far as the time
element is concerned, the revocatlon is valid,

"the majority rule E

The parole providad that 1ts term should extend "up to
August 25, 1645," That 1s a proper conditiun, under Article
V, Section 8 of the Constitution of i iissourl, which authorlzes
the Governor to act in this comnnectlon, and in part provides
that, "The Governor shall have power to grant . . . coonmta=-
tiona and pardons, after conviction . . « upon such condition
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and with such restrietions and limitations as he may think
proper # s g"

That power to pardon includes the power to issue a
conditional pardon (46 C. J., page 1182, Section 3), or
a parole which 1s the same thinge It was so ruled 1n
State Ve Ash.ez', (3&0. Sup.) 246 Se We 911’ l. Ce 915, and

the following definition of a parole was quoted with
approval:

"1A form of conditional pardon, by
which the convict is released before
the expiration of nls term, to re-
main subject, during the remainder
thereof, to supervision by the public
authority and to return to imprison=
ment on the violation of the condl-
tion of the parole.?" See 46 C. Jo,
page 1183, 1184, Section 6,

paroles are tne same as documents sometinas
onal commmbtations, 4 commutation of sentence
fion of a less for,a greater punishment
(Lime ve Bl (loe uup,) 133 S

Ve { : WQQI lg-paze 2 Seﬂtian 4)e *hat
cormmutatle " B8 eoncldlonal under sald Article V,
Section 8, © wtlow of L¢saouri was pointed out

in Ex parte Stri PR S. W. 2d 1000 (l-4), 320

#hen Rogers left the Wl
he accepted and was bound bJ" 3 tem
in ix Parte Strauss, 7 3. Ve (20%

and the court salds

under the pardle,
It was so ruled
, 1001, 320 lLioe 349,

"The Governor may thecrefore attach to

a comuutation granted by him any condi-
tion he chooses, provided it is not il-
legal, ilmmoral, or impossible of fulfill-
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mente. Ex parte Liounce, 307 lio. 40,

D69 Se We B85, w % o & 4 3 % % & &%

A commtation of sentence is a

matter of grace or favor. It 1s
subject to rejection or acceptance

by the eonviet, lie has an unfetter-
ed election in that regard, and the
executive order ls not effective or
operative until 1t has been acdepted
by hime, If he prefers to serve out
the sentence origlnally imposed upon
him to a suspensioc: of 1t under the
conditions imposed, he has the clear
right to do soj but, if he elects to
accept the commubtation and avails hime
self of the liberty it confers, he
must do so upon the conditions upon
which alone 1t is granted to him, Ix
parte Alvarez, 50 Fla. 24, 39 So. 481,
111 Am, Ste. Repe 102 7 aAmn, Cas. 88."

Respecting the method of establishing the condltions
of a parole (or conditional pardon), the Court, in Ex Parte
Reno, 66 lioe 268, le Co 273, 27 ime Rep. 337, ruled:

"$ « % While the Governor may grant

a pardon on condltions, such condl-
tions to be operative should appear on
the face of the papere # # i % %"

To the same effect are numerous declsions from other
states, collected in an annotation at 60 A., L. Re 1423.

Copies of the Rogéra parole and revocation were attached
to your letier dated June 22, 1l942. Pertlnent provisions
of the parole are:

"Now, therefore, I, Lloyd C. Stark,
Governor of the State of ilissouri, by
Virtue of Authority in me vested and
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for good and sufficient reasons
appearing do, for the purpose of the
parole, hereby conmute the sentence of
the sald Nomman L. Rogers, to a term
ending the 23rd day of August, 1945,
without beneflt of the three~fourths
law, @ % & & & & % '& & & & % ¥ & & @
upon the express conditlions, however,
that the sald Norman L. ilogers, shall
faithfully demean himself as a citizen
of the State of Nissouri and abide by
the laws thereof,« & # # % & « # & &
¥ #% %o This parole is issued upon the
express understanding and conditlon that
Charles Co Coxe, Parole ufficer of the
State of Californiea, holds himself
personally responsible to the Governor
for Norman L, Rogers, proper employaent,
good behavior, and compliance with the
conditions of this parole up to August
23 1945,% # 4 # % % % # ¥ & & # # & 4,

"railing in any of which, or upon the order of
the Gover:.or af any time he may be arrested
and returned to the penitentiary and with-

out a hearing there to serve out the re-
mainder of his sentence.”

The revocation thereof in part states:

"REVUG&TIOE OF CONDITIUNAL PAROLE"

Tow 90 &% 2 9% 3% 2 % & & % % % % & B8

"And, whereas, it has been made to appear
to t he undersigned, Governor of the State

of Missouri, that the sald liorman Rogers

has violated the terms and conditions of

sald Conditional Commutatlon Parole in thls,
to-wit: An FBI bulletin reports that sub-
jeet is now serving from 1 to 10 years in
Folsom Prison in CGalifornia for Grand Larceny.
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Due to the above conviction, revoca=-
ticu of subject's parole 1s desired.
and has not obyed the laws of the
state ol llssourl or conducted him=-
selfl 1In all respccts as a law=ablding
cltizen since the dale of lils parole.

"HOW, THi...EFGiL, ln consideratioa of

the premises and by virtue of autiwority
in me vested, I, IPORRLEET C. DOIILL,
Governor of the State of ilissouri, do
hereby annul, cancel and revoke the
condltlonal commubation granted the

sd d Norman Hogers upon the said 25th
day of February, 1941, and hereby order
and direct that the .arden or peputy
warden of the State renitentiary arrest
and obtd n the said liorman lLogers and re=
turn hin to the State Fenitentiary at
Jeiferson City, 0., where the wWarden
shall confine him until he shall have
served the remainder of salid 15 years!
sentence which has not been served in
accordance with the terms of the criminal
Juégment upon the date of his release from
said renitentiary on said Conditional
vormmtation Parole lssued upon sald
February 25, 1941, aforesaid."

One of the conditlions ol the parcle was thut Hogers,
"shall faithfully demean himself as a citizen of the State
of Missourl and abide by the laws thereol « i #e" That
specific condition did not reruire Rogers to obey the laws
of California. Therefore, his violation of the laws of the
State of (sllifornla does not constitute a violeation of the
aforesaid speciflic condlition., If the revocatlion of parole
were based solely upon violatlon of sald specific condition,
the revocabtion would be void,

loreover, under the terms of his partlcular parole, the
Governor hed no right to melte a determination whether Rogers
had violated a specific condlitlion, because no suci right was

reserved in the prroles, In ux Parte Streuss, supra, e court
further Said. at 1. c. 1001 OI , Oe Ve zza,'
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% & % A terse yet comprehensive
statement of it appears in Ruling
Case Law as follows:

"l g 4 % % %, and in the absence from
the pardon 1tself of express stipu-
lations so suthorizing the Gover:ior,
he has no autority to inquire into
or pass upon the question of a viola-
tion of the condition or conditions

£ such pardon, or to order the re-
arrest of the convict, or to subject
him to the execution of the original
sentence imposed, and any order of the
Governor undertaking to  adjudge a
violation of the conditions of his
pardon by the grantee and revoking
such pardon, and ordering his recomiit-
rnent in exedeution of his origzinal sen-
tence 1s a nullity. % # # A condlition
in a pardon that the Governor may
sumiarlily determine whether the con=-
ditions have been corplied with, and
if he finds that they have not may re-
voke the pardon and order the pecon=-
finement of the offender, is binding
upon the eonviet, and authorizes his
rearrest and coumlitment upon the terms
and in the manner imposed. i & # # «
CIEE R N L

Within the above quoted principles, while the reserva-
tion of a speciflc condition was lmperfectly done, the
Governor did reserve to himselfl a broad general condition
and authorlty, which makes thls revocation wvalid, In the
last quoted paragraph of the parole, the words, "I"ailing in
any of which," refer to the specific conditions. Immediately
Tfollowing is the reservation of the Bromd general power:

"% & % or upon the order of the Gover-
nor at any time he may be arrested and
returned to the penitentiary and without
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& hearing there to serve cut the
remalnder of hls sentence,"

That portion of the purole made no specific restric-
tion as to the reason for which the Governor could order
the return of logers. Therefors, 1t means that the Gover-
nor amay revoke it for any reason satisfactory to hiu,
There 18 nothing which would require even that he state
a reason. Lx parte Strauss, supra, and other lissouri
cases there cited, ruled thit the convict 1s bound by the
conditions of the parole, The validlbty of this particular
broad condition has not been adjudicated in lissouri, but
is recopgnized as valid 1n other jurisdictlons without ex-
ception, as shown by numerous declslions collected in 54 A,
Le Re 1473, 1483, 1484,

In State ex rel, bDavls v, llunter, 100 Ii. We 510, 1. co
512, 124 1a. 560, 104 Am. S5t. llep. o6l, the court saids

"put the order of suspension in the

case before us contained the express
condition thai it might be revoked at

the diacretion of the executive, and

should remala 1ln force only dwring his
pleasure; and 1t 1s plaln, thereflore,

Irom 1ts very terms, that no determina-
tion of any fact was essential to the
euthorlty of the Governor to terminuate

the suspenslion and cause the prisoner |
to be returned to the penitentiary., It .
canmot be contended therefore, that any
judicial proceedins was necezsary.”
(Itelics ours.) <hat "suspension" was

the equivalent of 2 perole under the

Iowa statutes The revocation was not |
quoted but the court sald that it specl-
fied thul 1t revoked the parole "for good
and sufficient reasons ap;e aring to hin
(the Coveror)."
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And, in ix Parte Butler, (1928) 269 Pac. 786, 787,
40 0Okl. Cr, 434, the CrIEInEi Court of Appeals of Oklahoma
said;

"The parole granted petitloner was an
act of grace or favor upon the part

of the state by 1ts chief executive.
Petitioner was free to accept the parole
with 1its conditlions, or reject it and ;
serve his sentence. e chose the former,
and stipulated that, for a violation of
the condlitions, or for any other reason
deemed sufficient, The parole might be
swmarily revoked by the Governor, and
petitioner should be remanded to the
penitentiary to serve out the sentence.
Upon its revocatlion, the legal status

of the petitioner should be regarded

the same as 1t was before the parole

was granted and accepted." (Italies
ours)e, This is in accord with earlier
Oklahoma cases which forcibly state the
rule, 54 A, L. Re, supra.

In LExparte Irazier, (1922), 239 5. W. 972, 91 Tex.
Crim. Repe R e conditional pardon stated In part that
"e o o 1f the sald A. Le Frazier is gullty of any misconduct
or violation of the laws of this state, or there arises any
other good and sufficient peason in the opinion of the
Governor, Jjustifying him in delng so, this pardon is subject
to be revoked at the Governorts discretion, #« % #.," [The
Governor's revocation stated 1t had been made lkmown to the
Governor that Frazier had "been gullty of conduct unbecoming
a good eitizeny, # % #," The court sald at 1. ce 973 Of 239 S, Vet

"of what use or avail would a court hear-
ing or judsment be, when it 1s agreed
upon and writien into the document as
declsive that whatever in the Governoris
opinion justifies him shall be ground for
revocation, # # & # & In our opinion the
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conditions imposed by the pardon
granted appellant were neither 1l-

legal nor immoral, asnd by acceptance

of same he bound himself to submit to

a revocation when made by the Gover-
‘nor for any causes which, in the

opinion of the latter, justified such
action, Such revocation could not and
did :ot deny to appellant his right to

a wrlt of habeas corpus, but when brought
before the courts in obedience thereto
he has no right -- and we no power -=-

to o beyond the terms agrsed upon by
him in his acceptance, and by the Gover-
nor in his grant, of such pardon,"

In our opinion, the fact thut Hogers was convicted
of a felony in another state is adeguate ground (though
no ground need be stated) for the revocation under the
reservation by the Governor of the power to rcvoke, "upon
the order of the Governor at any time . . . without a
hearing."

Inasmuch as the revocation could lawfully be made,
the Board of Probation and Yarole could lawfully recopnmend
such action. Section 9160, R. 5. lMissourl, 1939, in part,
provides:

"The Board of Probation and Parole

shall have authority and it shall be its
duty to o 2 # 3 3 & % # # % ¥ ¥ & & »

to make recommendations to the Governor
relative to paroles, commutations of
sentence, snd pardons;  # # # % ¥ %"

The next question is, Iiay Rogers be held to serve
the full period of his fifteen-year sentence?

The above mentloned three-fourths rule of Section 9086,
applies to any convict who: '
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"y & % shall serve three-fourths of
the time for which he or she may have
been sentenced, in an orderly and
peaceable manner, without having any
infraction of the rules of the prison
or laws of the same recorded arainst
such convict, # # "

Your letter states that Rogers escaped from a prison
farm, on September 21, 1935, The record clerk of the peni=-
tentiary has informed us that thils fact was recorded at
the time in a ledger called the "lscape Book." Your letter
further statecs that the time of Rogers Was flattened," -
meaning that the records were made to show he was being held
to serve the full period of his sentence, without benefit of
the three-fourths law. The decislon to hold a convict for
the full period of his sentence is properly made 1in practice
by the Varden, with the approval of the Commission of the
bepartment of Penal Institutions, who are authorized by
statute to-administer the affairs of the penitentlary. In
Ex parte Rody, 152 5. W, (2d) 657, 1. c. 660, it was held:

i & ¢ # % As stated in the Carney
Case, the conditions of the three-
fourths rule enacted by Se¢. 9086,
supra, must be read into every judp-
ment of convictlon. They offer a
regard in the form of diminished in-
carceration to ewery convict for
obediecnce to the rules of the prison
and laws of the sams,

"But the enforcement of these rules and
laws, so far as they affect the regard,
i1s administrative, not judicial. €Ce
2086, 1ltself, requires breaches thereof
to be recorded on the prison records.
Sec. 8985, supra, requires e Commis-
sion of the Department of Penal Institu-
tions to make and enforce such by-laws
rules and regulations as they deem neces-
sary. And Sec. 2041, supra, requires
the Warden of the Penitentiary to see
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that they are enforced, It is, of
course, the duby of these officers

to see that the statute laws govern=-
ing the same subject matter -- the

hipghest form of regulation except the
Constitution -= are enforced. #+nd it
makes no difference that a breach of

the law or regulation may also con=-
stitute a felony or misdemeanor,
separately punishable as such,"

When Rogers escaped, his conduct was certalnly not

"orderly m d peaceable."

Therefore, his right to the bene-

fit of the three-fourths rule was forfeited.

Moreover, the escepe was an "infraction of , . « the
laws of," the prison, and, therefore, the three-fourths

- rule 1s not applicable.

It was so ruled by the Supreme Court,

in the recent case of Lx parte Rody, 152 S, W. (2d) 657,

le co 658 -~ 661:

"The petitioner 1s confined 1n the stacte
penitentiary and contends that under Sece.
9086, Re S. 1939, sec. 8442, lo. Stat,
Ann. pe 6214, cnacting the so-called
‘three-fourths rule', he is entitled to
discharge, # # 3 & & % # & & & & ¥ ¥ «®

"In his brief the Warden of the peni-
tentlary, represented by the learned
assistant Attorney Ceneral, concedes ar-
puendo that petltloner's escape from the
sawmill camp violated no rule of the
institution, but contends that it did
violate a law of the same, within the mean=-
ing of those words in the stabtute, the law
being Sec. 4307, R, S. 1839, secqs 3013,
Moe. Stat. Anne. pe 2761, wihilch provides
that 'if any person confined in the peni-
tentiary for any term less than life

shall escape from such prison, or, being
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out under guard, shall escape from the
custody of the officers, he shall be
liable to the punishnent imposed for
breaking prisone? # # % % % % * % % %
State v. Betterton, 317 lo. 307, 292
Se We 545, and Ex parte Carney, 343 lio.
556, 122 S. We 2d 88Betw # % 3 % % % &

"lle are unable to agrce that State v.
Betterton, supra, and ix parte Carney,
~upra, support petition rt's first con-
tention. OUn the coatrary, the Better-
ton decision is against him. 7The con-
cluding lines of the opinion held Sec.
4307 (then Sec., 3161, R. S. 1919) did
apply to a prisoner escaping from a
prison farm, and there is no difference
in principle between escaping from a
prison farm and a prison sawmill., #* #%
oA % B O W %,

" w2 ¥ = oour writ'of habeas corpus is
quashed and the petitioner remanded to
the custody of the Varden and the Commis-
sion of the Department of Penal Institu-
tions."

When Rogers received a parole from the Governor, he
was paroled from the service of a full fifteen-year Sentence,
The parole states the condition that it is, "without the
benefit of the three-fourths law." That is one of the con-
ditions which have been accppted by Rogers, and by which he
is bound. However, the result would be the same, even if
the parole had not contained that provision. None of the
principles governing paroles, heretofore stated, include any
rule by which & parole would relieve a convict from dis-
ciplinary action previously taken by penal authorities. In
our opinion Rogers may be held to serve the full period of
his fifteen~-year sentence, Whether that will be done rests
in the discretion of the Doard of Probation and Firole, and
the Goverror, under Article V, Section 8 of the Constitution
of lilssourl, and Section 9160, supra.
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The conviction of another offense while on parole is
no lawful ground for depriving a convict of the benefit of
the three-fourths law, under the rule of Lx parte Carney,

supra,

COFCLUSICH

Under the above authorities, 1t is our opinion that
the period of time contemplated by the three-fourths rule
established by Zection 90886, Re. S. Mlssourli, 1938, runs only
while the convict is In the penltentlary, and the extent
of the term of a parole 1s governed solely by the temas of
the parole. The Governor may lawfully reserve and exercise
the power to revoke a parole, for any reason deemed suffi-
cient by him, without a hearing.

Where a conviet has been lawfully deprived of the
benefit of said three-fourths law, and thereafter 1s paroled,
the parole may be revoked, and the conviect may be required

to serve the full perlod of his sentence, without benefit of the
three-fourths lay.

Respectfully submitted,

ERNEST HUBBELL
Assistant Attorney-General

APPRUVED:

ROY MEKITTRICK
Attorney-Cencral
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