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PENAL INSTITUTIONS : Period provided by 3/4ths law runs only 
while convict in prison . Where power 

PAROLES : reserved parole may be revoked for any 
reason deemed sufficient by Governor . 
\Vhere convict depr ived of 3/4ths bene ­
fit s , and parol ed, his parole may be 
revoked, and convict required to serve 
full terms • 

June 24 , 1942 . 
(, - )/br"""'!'"-__ ..,. 

Fl LED 
~:r . Hobort .... ,c...son 
Director o.. Proo ..... lon tmu a1•ol c 
} i:::::, Jl.lri .... ... ~u .·enl cc. tL2:; 
Jo.fi'urso.t Gi ty, hio souri 

1 c &r ~ .r . ......d::mn: 

~ 6 

l'.li ... ..:.,;;) ~--~ 1·c1>ly liO v our re ... uE" st for our opin~on by 
cent l,..i;tc..I' \'/lie.~ ir; .in the follO\.'in~ term~: 

11 '11 w ubovc nL! .. ed cubjecL vms rocei vod 
a.t t'1o I:tJsouri ~tnto .t'eni tentto.ry 
ar<~h '7 , H)29 , to ~c ve o. tern of flf­

t j(;O.J. s ha\lr.~. plod cullty to tho 
char ~ ur' l!obbory 1st :1 the Circuit 

o t of " cksun Uount"~ . 

(;...;C I d 
• .. s ~~.;.fur! ..:.1..4 , 
ve~o~cr ~~ , l v • ~e to t his cacu~u , 
\: ich iL a vl olntion of r J.son r'.tlco , the 
subject ' L t..L..LO \,a :fls.ttt;ncC. so thnt had 
ile romu.inod 'n priuoh • s .f'ul::. sentenc e 
L1.Chuut tho bcnoi'i t o.: thrce - i'otlt ... ls lu\. 1 

wo.4l u have OX.Jirud ..;occ ber ,:, , 1"' 1o. 
110n FebJ.•uary .~5 , 1:,41, t '11 ~nhjoct was 
paroleCL b:r Govci· .o.!' I lo .. t c • . ,t..u· .. ~ . 

"Th13 ~ joet violntcd :11: "Jul'0lt.. by virtue 
oi' the. f t.ct th t ho coln~l tted o..n offense 
ln Co.l-1. .. ornia a:r..d 1c is .o. ocrving f r or 
ow. to ten yoo.ro .in 1-'olso'l"l Prl oo!'l for Crt..nd 
Lnrcony . By roaoon o.r t .uo now felony 

• 
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tho 
a 

convictiun tho subject ' s parole wax 
revoked by Gover1or Forrest c. Donnell 
on Apri l 18 , lv42 • 

"!Tow t :1e question has b een raised and 
r;e Houl d appre c iate your opinlon as to 
whether the t hroe- fourths lar. bocnme 
opert...t1 ve \lhen the subject uo.s granted 
o. parol e . In ot~er wor ds , nhethor the 
subject was restored to a s t atus of 
good behavior , In viol of tho above 
facts wo woul d nppreviate further knovl­
in0 V1hethcr the Baord had the power 
or rljht to reco ncnd tho revocation of 
tho subject ' s purol e and whothE>r the 
Governor had t:1o r·ic~1t to r ovoko the 
subject ' s pta'ol e and whether \IO can again 
take t-le subject into c ~stody and cause 
hi~1 t o S\..rvc the rfr..a.~.nlr13 portion of 
.. .~.1 s sentence as a p.u•ol e viol tc. tor . n 

s ubsequent conversation you lr:forned us t ll_t 
ul i!l Calif'ornia i'or another of'fense t horo , 

¥~liPl!~P~ · s , 1342 . 

... '7'"0lll' 1 t. Wld our cvnversation, we understand 
t he first -u at1on is,. ~ t' .e rovoc .... tior.~. of parole valid? 
Our ultir~te ans r ls In ~ affir.cati vo . 

' 
Ro f)ers wa~ senl.onc 

for 
nmcnt in the penit ent lo.ry 

um1ng goc~ beha~ior , 
o~ that pE-riod, 

under ('action 
vi des : 

39, lich in ~art pro-

11 .Any convict r;ho is now or . 1aj here­
after bo co •. .1.lned i n tho p.eni tenti .irY, 
and ~110 shall serve t '1ree- f'ourt hs of 
the timo .for \'{'rich :i1o or she .'lo.y hnve 
been scn~encod, in an or derl y and 
peaceable nanner , with u t having any 
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inf'r~ctlon of t h e rule;s o~ t b.e prison 
or laws of the same recorded a gainst 
such convict , shall be dJ.schart;ed in 
t he same maru1er ~s if ccid convict had 
sorvod the full time for ' 1.!. ch sentenced, 
anc.l in such case no pardon .from the 
eovernor shall l o l'e(luired; -:; -:: ·:. ·:: -r.-. " · 

Three- fourths of f ifteen (15) yeurs is eleven years 
and tnree m..>nths . ._ftcr Roccr:. 1ad served in the peni tenti ory 
for six years , s!x ;on~hs ~~d fourteen days , ~~d on Septem­
ber 21, 19~5 , ao osc~ped from a prios n f~~ At th t tino 
he still ot:od three- fourt!ls of his sentenco, a balance of 
f'our years , ei~1t uonths a.1d si teen d..1.ys . .L..,ierea.fto~, ho 
\las recap cured anti returned to t"l.o poni terit.!. '.l.I'Y on (.. ctobor 19 , 
1938 , Th.erenftor , he remained in the peni tentl~.ry fo:r:> t1-1o 
years , four mont:-1s cilld si1~ <lay~ , unt.:l .. obrllo.ry L5 , 11::141 , 
li'Len he wa... pu-olc.u. ~ t t·~ut t.i .. o he still o ;ed on thrce-
ourths o ... h is senteuce , a bala..!ec of two years , follr .m:ths 

ten da.,s ! 

The porole provided that; l ts term should o.-ttcnd "up to 
Ausust 23, 1945 . " ~~at ls a proper conditi n , under t~ticlo 
V, Section 8 o'£· t~:c Con:ltitution o: : :isso uri , \lhich authorizes 
the Governor to act in t his coru1oc clvn, unCi. u4 ._>art provides 
t hat , "Tho ~ovcr;..or shall -,_ave po. vr to r;1~ant ••• c o::J:lutn­
tions an~ pardons , after conviction ••• upon such condition 



/ 

Hr, .~obort t; , e dson (4) June 24 ~ 1942 

and with such restrictions u.nd limitations as he ma.y think 
proper * .;~ -:~ •" 

1'ha t !10-r.-er to pardon includes tho poner to issue a 
conditional pardon (46 c. J ., pa~e 1102 , Section 3} , or 
a p urol e which i s tho same thing . ·i t was so r u led 1n 
St ate v • .. sht.r , o·o. >.)Up . ) 246 v e .1 . 911 . 1 . c . 91 3 , and 
the following definition of a pw.~o 1o " o.s quoted with 
ap_?roval: 

n ' A forn1 of conditional pardon, by 
Ylhlch the convict is released b6foro 
tho e ... Lpira.tion of' ius tenJ. , t o re .. 
main subject , during t i1e reHlaln<...or 
ther eof, to supervision by ~le public 
u ..1t hority and to return to imprison­
ment on the violation of tho condi­
tion or the parole ~' " See 46 C. J , , 
pace 1183, 1184 , ~ection 6 . 

~ so , for t he purposes or thi s case , conditional 
pardona C: p .. Lroles are the sane o.o documents sm 1eti 1es 
calla ~ con · onal con mto.tions . 1l co!.n:lut .... tlun of sQntcnce 
1a "the aubsti · ion of a less for. a erca.tcr punishment 
b., -.utho.,.i t y or l • " (Line v . Blar.G, (I:o . '-'UP,•) 131 S . 
'ti , (Zd) 583; 46 c. J •• !)O.GO 1182, Section 4) . J.ho.t 
coL'll:luta.t1 s may be condt i o.!o.l under said .t".rticle V" 
Section 8 , o the Conatituti · of J • .lssouri \ias p ointod out 
in .L:.X ~arte Stra •• (i.'?• Sup.- s . \ .• ~d 1 ~00 (1-4)~, 320 
Uo . 34 ; 46 <.- . J . , e 1199 • 1200. -vectJ.on 54 . 

'hen ·~o .:;ers l eft the 
ho accepted ru1d was bound 
in ~x Parte Strauss , 7 J • 

and tlie court said: 

•tentl under the po.role, 
ts ter. s . It uas so ruled 

{ L~) l O, 1001, 320 1 0 . 349 • 

"The Governor may t :K:-ei'cre attach to 
a cot:nutution granted by hi.Jl any condi­
t ion he chooses , provided it is not il­
lecal , immoral, or impossible o£ !:ulrill-
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ncnt . Ex parte l:ounce , 307 r:o . 40, 
269 s . ~ . 385 . * * * c * ~ ~ ~ * * 
I• COMmUtatiun' Of sentt:ncc is a 
natter of ~ace or favor . It ic 
subject to rej ectlon or ·acceptance 

June 24 , 1 1942 

by the co.1vict . :ic ht..s an ur....fettcr­
ed election in thv.t regard, an~ t:1.c 
executive or~c~ is not effective or 
operuti vo uutil l t :.~.as been aca~pted 
by hlu, If he pr efers to serve out 
the sentence originally inposod upon 
hir.t to a suspensio . of it under the 
conditions imposed, h~ haJ t~0 clear 
ri3ht to do so; but , if ho elects to 
accept the comnuta.tion and avclls h .... n ­
sel f of ·me liberty it confers, he 
nust do so upon the c~nditions UJOa 
\'1hich alont. it i:J erantcG. to llll:t . ~x 
parte Alvarez, 50 ~la. 24 , 30 So . 481 , 
111 A~. ~~ . Rep . 102 7 lilln . Cas . 88 . " 

Respecting the method of ~s~ablishinG the conditions 
of a parol e (or concii tional pardon.), the Court , in LJt Part e 
~~ 66 ~D . 266 , ~ · c . 273 , 27 Jm. Rep . 337 , ruled: 

"* .;: -~:- r.bl l e the Governor uay gra..'"'lt 
a pardon on CO-ll!i tions , such condi­
tions to be operative onould appear on 
tl1.e !'nee of the paper . ,.::· ~r -::· ·~:~ ·~ . " 

'.,ilo t he same effect are nu."":lerous decisions !'rom ather 
states , collected in an annotation at 60 A. L. n. 1423 . 

Copies of the .nogors parole and revocation were attached 
to your letter dated June 22 , 19~2 . Pertinent provisions 
of the parole are: 

"Uow, t herefOl"'e , I , Ll oyd C. Starl{, 
Gover .. 1ur of the State of t:.:cso;ri , by 
Virtue o~ Aut hority in~ vested and 
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for eood and suf~icicnt reasons 
nppeo.ring do , ~or tho purpos-e of the 
parole , hereby co~~ute the sentence of 

the said Uom:1an L . Rogers , to a term 
endin3 tho 23rd day of Aueust , 1945 , 
\T.lthout benefit of tho tlurce- fourths 
law, ·:< ·~ * ~- * ·:... -a:· ~· ·!<- ·:... ·~- ~:- * ~~· ~::.. ,.:f-
upon the express conditions , however, 
th ~ t the saia Uorr.~an L • ..~loe;ers , shall 
faithrully denean hioself as n citizen 
of th.e St uto of I.i .... souri and abide by 
tho laws thereof , -:t- -~~ * -l} -::· ·a· * -r.· ·:*' or~ 
i:· -::· .,:. . This parol e is issued upon the 
express understanding and condition that 
Charles c . ·voxo , Parole uffieor of ~~e 
St a te of California, holds hi self 
persvnally responsible to tho Governor 
for !~ozr..n.an L.. itogcrs , proper entploymen t , 
good behavior • and compliance with tho 
'conditions of this po.role up to J~uzust 
23,. 1945 , ·:~· .. ;: i :· * ~~- -:: .. ·:\ .. -:~- ~: .. -: ~ .-:_ .. .. :,· ~- •:(> ·:; . 

"Fo.iling in e.ny of \Thich, or upon the order of 
the Gover .or af any time he may be arrested 
and returned to the peni tentin..ry and with-
out a hearing there to serve out the re­
mainder of ili s sentence . " 

The revocation thereof in part states : 

" RLVCJC.Al1I 0l! 0 1' Cv~H>ITiv ... i • .L PAi{OL ..... " 

nAnd, \Vhereas , it has been made to appear 
to tho undersi r;ned, Governor of the stute 
of l1i s s vuri , that the said liorman Rocors 
has viol ated the terms and conditions of 
said Conditional Cooonutation Par ol e in this , 
to - wit : An FBI bulletin reports that sub­
ject is now serving fron 1 to 10 years in 
Folnom Pr ison in California for Grand Larce;ny . 



~ :r . Hobert C. :~dson ( 'l) Jl.IDe 24, 1~42 

Due to the abo··o co .• "t lcciun, rcvocu­
tt\J::::~ o ... nuujoct '.... J...rolo .LJ u.c.:;.i.:.,od. 
and ~.L..4':i not o~~oc t'.t ........ \ ;J v.._~ ~he 

.; i;a.,e lL i.:..i.~ so..u .. .:_ .>r c >.J.d..l.Cuvd hid-

sel f in a.1l "' .. ca. c t ...... .., &. :.a •. - abi din; 
c.: c.i. zon ::dnce t~u d ... ..,e of • .:.1 s parole . 

11
!J J , .~.r.r .i:.Jo\1 .• , -·- considci•utio .. l vf 

i:1 _J. ... d.li:.>cs u..: ... by v.:.rtue 0.1.' aut~o· .. _ty 
J..n nc vested, i , 1i'OR lliST <.; . .JO .l~l.L. , 
CToveJ. .. nor of t':.& >t te of .~... ~ot:ri , c1o 
~. _:;:-cby an!1d , ca.1col D.!lu rcvoko t c 
CO .Ul tiOllal CO • ..! 1Utclti :Jl'l Cl'O.ntod tho 
sa u .:o1•.man .o ... ,crs 'l;>on tho said 2 t!l 
day of :-'ebr .t.ar;-, lJ.til , u.n ~ :.e.L cby order 
awl cllrcct t-11 t i.. .... c .n... .. G.e ... 1. ..>r ..JCputy 
·,,m•d~:,l.l vl ~:.<.. ..,t,, te l. & 11 te!".t l _ ... "J- arrost 
W:.l<... u o~.~ &. !1 t:t'- su.i u Hol'ma!l •• ogcrs o.nd ro ­
LU:'Il ......... ~ to the .., t .... t e ioni ten t i ury a t 
.J O.L i'e.~."son v 1 ty , o. , \tht re the ro.!'don 
!lhall co:·!'l t; u..... ......."'"l.l:i_l he sho.ll have 
.. oPve-.. t .te rcma.tlldcr of sait~ 15 :;oars ' 
sente:::.ce Hhich has not been sorvetl in 
u.ccvr(. a..."'"l.c;c '·- t ... 1 tho tcl'!llS o1' t~1c cri .i !lol 
ju ent u . .JO ... l the dato of hi:: ~c.Lt..~asc fro 1 

S!...ld .t'oni to.1t ......... I'Y o:::1 :Jaid Gone..~ t1onal 
...,o c lUts.tlo:n t'srol c L:;su cd upoa ::tid 
"'obraary ~5, 1941 , n.fo_•e:Jc.id. " 

One of t_lo Cv-.di t.Lon::; o. t:1~ pnrclo u&.u ..;.1 t Hocers , 
"shall fai th!'ull; cle .cc...n h: .. ~c..li' as n c" -t i zE-r of the s t ... t o 
of r i s souri and a. ..... idc by t-10 lav.-s t :1<..rcor -.:· ~. :<- . " .1.ho.t 
s pecif'ic conditio .. 1 cliu not renri.ro .orcrs to obey the l m1a 
o r <.;olifor! J.O. . ~"':..~.o_~c.o_ o , .1.:.;:; viol atl or! of •.;;~e lavm of the 

t., v\.:1 of <.- ,..l .:.!'o:- ·ia aooo '.o t co "loti t uto a v.:o l tior of' tlJ.e 
aforesaid snccll'ic c.Jnditir.~n . Ii tl!.o 1~c. vo~..- .. tlon of pa..'olo 
were based ~olel.- u on "v ... ol. tlon o: ;:;aif s >N• . .:.:ri c c ... nci tion, 
the revoct tio11 :.olll -.. be void. 

1.oreove!• , under t he te-·d~:J oi: r.iz )LU"Cl cul ur pt . .!'.)lC , tho 
("'zovvrnor had no rl -; .. t tv ·r n dct..,I'iili. .. _ t l o 1 ·.:hcth r ... lo'3ors 
h:1d viol ated a. ~p~cifi c co .w. tlo._ , bcc::. ...... e llO suc:i.. rir;h!.. was 
reserved in tho p r o l<.. . ~n ....... ~ ~arte .3traut..J 1 su:>rt.. , tho court 
.furthc!' scid, at 1 . c . l OCl o!' 7 ...... . . • ( ;c.a ): 
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n.~~ ~. .. -::- A terse yet co:mpr ohensi ve 
statement of it appears in Ruling 
Jase La as follons : 

" ' -: :- <\ ~: -:~· .;:- , ono in the absonce !'rom. 
the pardon itsolf of express stipu­
lations so authorizing the Gover or , 
he :1cs :no aut .ori ty to in~uire into 
or pass upon the uestlon of a viol a ­
tion of the co· dit i on or conditions 
of such pardo 1, or t o order t he re­
arrest of tho convict , or to oubject 
lu~ to the execution o f the ori~inal 
sentence inposed, and any order of the 
Governor undcrtaAin~ to-adjudge a 
violation of tho conditions of his 
pardon by the:. rjrontee and rovokinc 
such pardon:, o.n<l order in:; his reco::ni t ­
.: ent in exe'cution of his original sen­
t ence is a nullity . ·::- ·::- .::- A con dition 
i n a pardon t :1lt the Ctovernor nay 
SU!Il ,al•l ly determine who thor t ho con­
diti ons :1ave been coz plied with, and 
if ~ r:llds t :l ~t they have no t mo.y re­
voke tho pardon ana order the c ocon-
r:. .. e' ·ent of tho o.ffender, is binding 
upon tho convict , and authorizm. hi s 
r earreot o.nd co 1it ment upon the t erms 
O-"ld in the manner il:lposed.. -~l- ·=~ -~~ -;·, { i-

.. a· -h -~: -!: ~-. ' n 

• 

\ ,'ithln t he above quoted principles , nhil e t ho reserva ­
tion o~ a specific co .diti on was i mperfect l y done , t he 
Governor did reserve to hlusol f a brond 30neraJ. condi tion 
and authorl ty-, \'lhl ch c.alros t his revocation vali In t h o 
last quoted parnr;raph o f tho parole , t he wor ds , " :;"ailin~ in 
ony of nhich, " ref'er to the specific conill. tio:: .. s .. II:'Ir.ladiately 
follovrlns is t ho roservt. tion of the tlrond' , -(;neral po 1er: 

"·:~ ·::· -::· or upon the order of tho Gover­
nor at any time he ~ay be arrested and 
returned to tho penitentiary and \Tlthout 
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a henrin~ there Lo serve out ~1e 
rcmuindoj· of hls sentence . " 

June :.::?4 , 1942 

'l'hut por'CJ..O!l of the p...a>o1c mudc :1.0 ~pcciflc rcotric­
tlon as to tne reason i'or \·.hlch tne uov( rnor coul d order 
t:lC return of aO ~crs . !]!herc.:::'o:• , ·_t :... llS i;'l. Lt tho '-over­
nor :-nay revoke it for uny reason oatisfa.ctory to him. 
Tl~crc 1 o noth~'l ~ \t ... ~C \.vuld rc .u re oven t~ l.. ha stute 
a reason • .L.x narto Strauss , :Jup:•a, a.'1.( u''Lol~ :assouri 
c ases th<-1'0 cited, ruleu ~! t t~o con vi~· t; • o 'ound by the 
concli tions o1' ti.1c pe.ro1c . l'ho v 1.:..di t:, o this particulc:r 
~road co 1dl tion ho.~ not t -.-:;:: adjuulc~tcd in . .l.ssouri , but 
is recogr.t..izcd as valid i , o ;;._or j urisd.:..c tlonn \71 thout ex­
ccpt.!.o!1 , us c:o\n by numc ... u .. n deci:J"!.ons collected in 54 A. 
L . ~ . 1473, 1433, 1484 . 

In St t..(; ex ... "(,1 . 
512 , 124 I~ . f6? , l 04 

Iunt~r , 100 :~ . ./ . 510 , 1 . c . 
ap . 051, the court said: 

11 .LJut t;hc ordc · o:.· sucpcn:Jion in tho 
case oof'orc u.. c..; 1taincd the express 
co:r.di t~on thuv _ .L mi :;ht be revok d at 
the dincrctioil o:: ;;;_lc oxecuti vc , alH.l 

sho .lJ.d r•ci.o.i.1 11 for co o~ly dtu•in....; 11.1 !l 

plcanur·"' ; und 1 t l~ :"l .... ir~, thorofo c , 
fro. i t;s v~ry tc!"-1 .... , :.h_t no deteri.U.Lc.­
~~on o~ ~~y !'act\~~ essential to the 
authorl ty of tl c u·ovornor to tcrmint.te 
t:1e suspension and ca.us0 t .. 1.~.. px·l:"~:-ler 
to be 1:ct:t'!..·ned to t!:.'.c pt.;hltt.,r.tin:r • It 
car o t be conten<led tho_ e!'ore , t1. , .1ny 
juc :c ... J. _t>roccodin~ ,.(. .... nocc sv.ry . 11 

(It~l: sours.) ... n_at "suspension" nas 
the equivalent of ~ p role m1dor the 
io'.Ia statute . .t.

1hc revocation \7G.S not 
c.u.oted u't the court oo.id th t it cpeci ­
fieci th .... L :t revo~c:! t 10 p~ole "for r.,ood 
!:!..~d su.f'flcic~t ronno: • .3 ap1£ arlng to h:!.t t 
(the C-ove!' OJ.") • n 
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Jmd, in ~Parte Butler , (1928) 269 .t'ac . 706 , 787 , 
40 okl . Cr . 4~4 , the crrmlnnl tiourt of f..ppco.ls of Oklahonu&. 
said: 

"Tho parol e erantod petitioner was on 
act of erace or favor upon tho port 
of tho state b~ its chief executive . 
Petitioner was free to accept tho parol e 
with its conditions , or reject it and 
serve his sentence . .e chose the former , 
and stipulated that, for a viol ation of 
the conditions , or for~ other r eason 
deemed sufficient, tne parole iillght bo 
surJrl~ i l y r evoked bv the n.ovcr nor • and 
petitioner should oe recandod to the 
penitentiary to serve· out the sentence. 
U on its r evocation, the lcr:;nl s tatus 
of the po~itionor should be regarded 
the same as it wao before tho P ~~le 
was cranted and accepted. " (!talics 
ours) . This is ln accord dth earlier 
Oklahoua cases whlch forcibly state the 
rule , 54 A. L. R. , s~pra . 

In ~parto l~azior, (1922) , 239 s . ~. 072, 91 Te~. 
Crim. Rep . 475, t ne conditional pardon stated in part thut 
" ••• if the said ..• L . I'r1zier is gui lty of D.l1Y niseonduct 
or violation of tho laws o~ t~s state , or thoro arises any 
other eood and sufficient li"eason in the o_,lnion of the 
Gover or~ juatifying him ln doln.3 so , this pardon is subject 
to bo revoked at the Governor ' s discretion, .;; ·:, ·::· . " ti'he 
Govcrtlor •s revocation stut"d it had been nado lmol'll'l to the 
Governor t hat f'ra zier had nbc on gull ty of cJnduc t unbt>co:.lin£; 
o. ..,.ood citizen, ·} ""' {'~ . " The court snio. at 1 . c .. 973 of 239 s . ~; . : 

110f \hat usc or avail '\loul d a court hear­
in~ or jud$IItent be , ,_.:len it 1o agreed 
upon and \T.ritten into tho document no 
decisive that whatever in tho Governorfa 
opinlo~ justi:!'ios him shall bo ground f or 
r evocation. ·::· ~;. ·::- ~:· .:~ In our opinion the 
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conditions i~posed by the pardon 
granted o.ppcllant we!'e neither il­
l egal nor imcoral , and by acceptance 
or saTllc ~e bound hi!uJel r to sub:"'li t to 
a revocation when made by the Gover­
nor for arry causes which, in the 
opinton or t he latter, justified such 
action . ~uch revocation could not and 
did ot .deny to appellant :lis right to 
a writ of habeas corpus , but when brou~ht 
beforv the courts in obedience ther eto 
he has no ric;ht -- and wo no po\1Cr --
to r:o beyond the terms agreed U"::>O!l by 
hi~1 in his acce!)tance , and by the Gover­
nor in 1 is grant, of such pardon. " 

In our opinion , the .fact th t Rogers vms convicted 
of a fc.lo .. y in anot!lc st· :;e is adequate ground (th.Juch 
no grounJ need be st~tod) for t~e revoco.tion under tho 
reservation by the Gover .or of the poVIor to revoke , "upon 
the order of' the Gover~.a.or at any tllne • • • 'l.·ri'th.;>ut a 
hear in~· " 

Ina~,much as th.c revocation could lm:tfully be .. 1ade, 
the Eoa:""d o.f Probation and ~P.role could law.full:r reco -s'lcnd 
such action . Section 9160 , h • .; . • .: ... sour1 , 1939 , in part , 
provides : 

"Tho .._oo.rd of Probo.tion and ?arolo 
shall have authority and it shall be its 
duty t o ·!r ·:~ ~:· {~ ..:!· ~:- il- ·=~ ·:~· ·:t ·:~ ·r ·: ~· .:;. 
to make reco~mondations to t he Governor 
relative to ~aroles , commutations of 
sentence , Emd pardons ; ~r -:~ -:~ ·:t- i:· -::· -:1- . " 

'l'he next ciuestion :!..s , !!ay ... togers be held to serve 
tne full period o.f his fifteen- year sentence'? 

Tho above nentioncd throe- fourths rule of Sccti01~ 9086. 
applies to any convict who : 
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"~;. ·::- -:: ohall serve three- .fourths o.f 
the time for r1hi ch he or she may have 
bee~ sentencoc , in an orderly and 
peaceo.o1e r~u...ner , t.i thout havin(j any 
J.nfraction o.f the rules of' the prison 
or laws of t'1e same recorded o.r;ainst 
such co 'lVict , -::· ·!} -li- . 11 

Your letter states t~-t ho~ers escaped .froci o. p~ison 
farm, oa Septcnber 21 , 1935 . J.Uo record clerk o.f tho peni ­
tentiary has in1'on:1ed us t~"'lt.. t t ... l. s .fact wna recorded at 
the timo in a led ~er called the " Escape .Cook. " Your letter 
further statE- s that the t:trlle of Roeero 'f as flattened , " 
mcanin~ t hut the records were mu.do to show he uo.s bei..n.c held 
to serve the .full period.of ~is sentence , without boncf'it of 
the three- fourths law. J.'he doel-sion to hol d a convict for 
the .full period of his sentence is properly made in practice 
by t~o \/arden, Wi vh t:'lo a)}.r'OVO.l Of' tlle (.,or~issi on of tho 
.vepartnm ... t o.f .eencl Institutions , -:to aro authorized by 
statuto to ad.:'llnister t 10 u.ffairs o~ the pcnltent1aryi. In 
LX parte Rody, 1 52 s . c. ( 2d) 657, 1 . c . 650 , it was held: 

"~:- ~~- ~~ ·:1- -:~ As s tate'd in the liarney 
<.;ase , the conditions of the three­
fourths rule enacted by So~ . 9086 , 
supra, must bo read into every judg­
menc of' conV:ction. ~hey offer a 
re ru;•d in t:J.t. form of dirnlnished in­
car~or~tion to ~very convict .for 
obodl(.,nce to the r ulos of the prison 
and lo.l"IS of tho sa.o;te . 

"But the enforcement o.f these rules and 
laws , so far as they a.f.fect the re~o.rd, 
is admLlistru.tivc , not judicial . ~cc . 
9086 , itsel£, requires breaches thereof 
t o be recorded on the pris0n r~cords . 
Soc . 0JU5 , supr~, r~ u:res the Con~s­
sio:l of the Depo.rt.i.H .. nt of Penal Insti tu­
tions to mako o.nd on£orco such by- laws 
rules ru1d reaulo.tivns ns they deem noces ­
se.ry . J...nd !.>oc • .J04l , supra, r e quires 
th~ \ arden o1 the ~enitentiary to see 
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that they are enforced. It is , of 
course , the duty of these officers 
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to S(,O t:·w.t the statute la.ts govern­
in~ the sno.e subject uattor -- the 
hl 1hcst form or rer;ulation mtcept tho 
Constitution -- a.ro enforced. ..~nd it 
uakes no difference that a breach of 
the ltn. or regulu.t.ion I!lay also con­
stitute a felony or ~isdemeanor , 
sepure.tely punishable as such. " 

uhen hor;ers escaped, his conduct \'TO.S certoi nly not 
"orderl-y m d peo.coabl e . " ihcreforc , his r..i.ljl1t to the bcne­
fi t of the th.ree- .fourth.s rule v.an for.fci ted. 

Moreovsr , the esc .. pe was an "infraction of ••• tho 
laws of, 11 t:1e prison, ruH 1 therefore , the thrt,c- fourths 
rule is not nrplicable . lt vas so ruled by the vupreme Court , 
in t he recent caoe of LX parte Rody,. 152 .3 . t.' . ( 2d) 657 , 
1 . c . 658 -- 661 : 

"Tho petition<.;r is confined ln tho sta c 
peni tentiary nnd co tends th .. t under 5ec . 
908G, n. s . 193~ , sec . 8442 , .o . ~tnt . 
Ann. p . 6214 , enacting tho so - call ed 
•throe- fourths rule ', he is entitled to 
d1 s charge . * ·::- ·.} '~ -:: -:~ ~r ·~ :- -: ~ ·: ·~ -~ ·::.. ·:: 

"In his brief the \ta.rden of the peni­
tcntiu.ry, represented by tho loarnod 
assistant Attorney Cenerc.l , concedes o.r­
guondo th t petitioner ' s oscl:lpe fror.1 the 
sa\~'t.lill canp viol t.. ted no rule of t:u) 
institution, but co.atends t~a'L it did 
violate a. lau of tho same , within tho menn­
lng of t:1oSC\70rds in tb.c stu t;utc, tho la.u 
bcin~ Sec . 4307 , ~ . s . 1~39 , soc . 3~13, 
Lo . Stat . .l.IUl . p . 2751, \1' 11 ch pro vi des 
th .... t ' if any person co_'J.fii~cd in the peni ­
tentiary for nny to~ less than life 
shall escape from such prison, or, ~eing 
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out under eua.rd, shall escape froLl tho 
custody of the officers , he shall ba 
liable to thv punlslnent imposed for 
brell.klng prisox ... . ' -t!· ~ { .. ·"" ·=~ ·~. -:- .. ~ -:~ ~~ 
state v . ~ttorton , 317 Jo . 307, 292 
u • w. 545, and Ex parte Carney , 343 lie . 
"ss , 122 ~ . ~~ . 2ct uea . . " .. ;.. -~.. ·~= . .,.. ·,r- ·:~· "!. 

"We are unable to agrve t hat State v . 
Betterton, supra, and Lx parte ~arney, 

upra, support petltiv~ r ' s first con­
tention. vn the COi!trary, the better­
ton decision is aga_ .... st him. The co~l­
cludlng l _ncs of t he opinion hold ~cc . 
4307 {then Soc . 3161, • s . 1~19) did 
apply to a prisoner escapinG fro~ a 
prison farm, and i;ncre is no difference 
in principle betl.cen escupin~ from a 
prison farm an<" a prison savnnill . -:~ -~- ~:-

"-::- -::- -;:. -i:- ·::· out> writ of habeas cor~us is 
quashed and t~o potlti ncr ro~anded to 
the custody oi' t'lo ·•arden and the llo -1is ­
sion of the wpartmont of' Penal Ir.sti tu­
tions . " 

\Jben rlogers received a parole from the Governor, he 
was paroled !'rom the service of a full .fi!'te en- -;ear sentence . 
The parole st;a tes the condition t hut it is , "without th£; 
be'l.O.fi t of t'1.c three- fourths lan . 11 fh ...._ t is 01 o of t'll"' con­
ditions hlcn have been accppted by Rogers , and by Wh1c~ he 
is b und·. ..!0\:ever , the re~mlt :muld be the s~c, even i.f 
the parole ':lo.d not contained that provision . ltonc of the 
principlc:J governing puroles , heretofore stutocl, include any 
rule by w .doh a parole Vlould rel ieve a convict from dtts­
ciplinary action previously taken by penal authorities . In 
our opinion .'to3ers Ma-y be held to serve the full poripd of 
bis fiftoon- :rear sentence . t hether th~t r.ill be done rests 
in tho discretion of t he .Board of Probation and I ..role, and 
the Gover .. or, under Article V, Section 8 of the Consti tution 
of Lissouri , and ~ection 9160, supra. 
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The conviction of another offense ~hilo on p arol e is 
no lnv1ful 170und for deprivinG a convict of the benef1t of 
the three- fourths lav , under t he rule of .... x p arte Carney, 
s.pra .. 

COl CLt:'SIO!T 

Under t he above authorities , it ls our opinion t~at 
the p erioci of t me contem!:)l atcf by tho three - fourths rule 
est a ~li s!led by Sec tion 9086 , 1. ::; • ~ .L .• souri , l S3v , runs onl y 
w~ile tho convict is ln t he ponitcntl~y, and the oxtont 
of t he t cr 4 of a parole is governed svlely by the to~ 1s of 
tho parol e . Tn- ~~vernor ~ay laTifully reserve an~ exercise 
the pot1er to revoke a p a:::-olo , for any l"'eason deemed 3u:ff1-
c1ont by hi~, wl t~ mt a hoarin~ . 

\;herG a co~vlct has boon lawfully dep rived o. the 
benefit of s id t h r ee- fourths law, and t hereafter is paroled, 
t he parole ma~~ be r evoked, .:1nd the convict nu. ... J be requ i red 
to serve the full periou o~ ... us sentence , \11 thout benefit o_f the 
three- fourths laY/ . 
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