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"FROBATE JUDGE: Governor should issue commission to parson
elected to fill unexpired term.

Hovember 18, 1942

AL

\)
FILED

Honorable forrest C. Uonnell C:>27’df;(i

Governor of liissouril
Jefferson City, lissouri

Deaxr Governor Donnell:

This will acknowledge receipt of your letter of
this date, whieh reads as follows:

"Under date of October 10, 1942, Nrs,.
Llice Hyde, Keytesville, Missouri, was
appointed by mysell s Judge of the
Probate Court in Chariton County, Mis-
gsouri, for o term ending when her sue-
cessor is duly elected and gualified;
vice, A. C. Drece, dececasged.

"There was receivea by me & document
which reads as follows:

'STATE OF MISSOURI, )

ss.
County of Chariton, )

'THIS IS TO CERXRTIFY, That at an
General Election, held in the County
aforesaid, on the 3rd day of Noveaber
1942 Mrs .L. C. Drace having received
a higher number of votes for the of-
Tice hereinafter nemed then were cast
for any other persons for seid office
at sald election, wes
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'UULY ELLCTED TC THE OFFICE
of JUDGE OF THE PROBATE COURT
( Unexpired term ending Uecember
ol, 1942 )
within and for the County and state
aforesuid,

'In Testimony Whereof, I, T. H.
Hubbard

'Clerk of the County Court of
saia County end Stete, have hereunto
subsceribed my neme and af.’ixed the
seal or saia Court.

'Done in office at Keytesville, this
9th dey of November, .. D, 1942

(Sezl) T. H. Hubbard Clerk
Warvin G, Wilson D, C.'

"Your opinion, as soon as possible, is
respectlully reyuested on the following
yuestion:

should the Governor commis-
sion Mrs. A. C. DUrace as
Judge ol the Probate Court
in Chariton County, Missouri,
ror an unexpired term ending
vecember ol, 1942%7"

Section 2438, R. S. Missouri, 1959, reads as
follows:

"Lt the general election in the year
1878, ana every four years thereafter,
except as hereinafter provided, a Judge
of probate shall be elected by the
qualifiea voters in every county. Said
Judge shell be comuissioned by the gov-
ernor and shall teke the oath prescribed
by the Counstitution for all officers und
shall enter upon the daischarge of his
duties on the first aay of January en-
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sulng his electiovn ana continue in
office Tor four years wud until his
successor suull be uuly elected and
gualiried: Proviued, that in all
cuses where tiz asath of the judge-
elect shell take place after his
election and before he (ualilfles,
the samwe shall constitute a vacanocy
in sucl office from and after the
date waich saia judge-elect is re-
quired to gualify.n”

The foregoing section provides that a person slected
for a full term snall be coummissioned by tae .overnor.

section 2459, L. S. lMlssouri, 1999, provides for the
election of u probute Judge to rill out the unexpired term
caused vy u vacancy ln that office, and reads as follows:

"When a vacancy shall occur in the
office ol Jjudge of probate, it shall

be the duty of the clerk of the cir-
cult court to certify the fact to the
governor, who shall rill such vacaney
by appolinting some eligible person to
said office, who, when guelified, shall
continue iu cifice until the next gen-
erul election, when « successor snall
be elected for the unexpired term."

It will be observed that in Section 2459 there is
nothing szia about the sovernor issuing & couwmission to the
person electeu w8 probate judge to rill out an unexpired
term. However, gection 20 of .rticle V of the Constitution
of Missourl provides us follows:

"The Governor shall commission all
offlcers not otherwise provided for
by law., 4ll commissions shall run in
the name and by the authority of the
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State of lLiissouri, be signed by the
Governor, sealed with the Great 3Ssal
of the State of Missouri, and attested
by the oSecretary ol State."

In view of the fact that the Comstltution provides
that the governor shell comwission all officers not other-
wise provided for by law, aud in view of the fact that
seld gSection 2438, relating to the elsction of & probate
Judge in & county, provides that such Judgs shall be com=-
missioned by the governor, it seems to us that thue law
contemplates that anyone slected to the oifice of probate
Judge should receive a commission frow the governor.

It might be suggested thut silnce Section 11463,
Re S. Missouri, 1959, does not reyuire that tne vote for
probate judge in s couaty be certified to the secretary
of state, and that 3Scction 11466 of the stututes does
not require the secretary of state to certify to the
governor the name of the cundidate who recelved the high-
est number of votes for the oifice of probate Judge in a
county, that the law does not contemplate that the gov-
ernor should issue @ commission o such candidate so
elected, However, sections 11465 and 11466 are general
statutes relating to the duties of the county clerk and
secretary of state with respect to certifyling the results
of elections, while Section 2455 is a special statute re-
lating to the office of probate judge alone,

It is a general ruls of statutory construction that
where general statutes and a speclal statute relate to
the same subject matter, the special statute will prevail
a8 far as the particular subject matter comes within its
provisions. (State ex rel. v. Smith, 534 Mo, 653, 67
Se We (2d) 50.)

Following this rule of construetion, we think the
statute relaeting to the ofi'iece of probate judge would pre-
veil over the statutes relating to numerous officers in so
far as the office of probate Jjudge ls concerned, In addi-
tion to this deduction, we have the constitutional provi-
slon above guoted which reqguires the governor to commission
all officers not otherwise provided for.
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Furthermpre, Section 1983, R. 3. Hissouri, 1949,
provides in part as follows:

w * ¥ ¥ gnd every Jjudge of any court

of record shall be coumissioned by

the governor, and, whether elected or
eppointed, shall hold his ofrice un-
til his successor is elected and guali-
fied."

The latter section may likewise be comsidered as a
special statute relating to judges ol courts of record,
and since & probate court is a court of record, sald stat-
ute would control «s to that orfice as ajainst the general
statutes cbove referrea to.

CONCLUSION

It is, therefore, the opinion of tinis ofiice that
the governor should issue « commission to Mrs. .. C. Lrece
as Judge of the Probate Court of Chariton County, Missouri,
for the unexpireu term enuing vececwber ol, 1942,

Respectiully submitted

HARRY ., KAY

Assistant Attorney General -

APPROVED:

Attorney General

HHK : HR



FROBATE JUDGE: Supplement to opinion of Novembo:s 18, 1942.

November 19, 1942

Honorable forrest U. Jonnell
Governor or Missouri
Jefierson Ccity, 'ilssouri

Desxr Governor Jonnell:

Since writing the opinion to you ou November 18,
1942, witia reference to the commissioning of Mrs. 4. C.
Drace as Provats Judge of Chariton county for the unex-
pired term enuing Uecember Sl1, 1942, it has been called
to our attention that there was a furtier guestion in
your mina which was not coverea by the opinion. That
guestion was us to whether Section 11509, k. <. Missouri,
1959, applied to the Chariton County situation, or wheth-
er sSection 2459 applied. We, thererfore, ofier the follow-
ing es & supplement to the opinion reudered on the 18th.

Section 11509, R. 5. lilssouri, 1959, reads as
follows:

"Whenever any vacancy, caused in any
nanner or by any means whatsoever,
shall ococur or exist in uny state or
county oriice originally filled by
election by the people, other than
tie office ol lieutenant-governor,
state senator, representative, sher-
irf or coroner, such vacancy shall be
filled by appeointment by bthe governor;
ond the person so appointed ghall,
after having duly gualiried and en-
tered upon the discharge of his du-
ties under such uppointment, continue
in such orfice until the [irst iionday
in January next following the first
ensuling genersl election--at which
sald general election a person shall
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be eleeted to fill the umexpired
portion of suca lerw, or for the
ensulng regular term, as the case
laay be, anu shall enter upon the
ailscharge of the duties ol such of-
filce tie first Monday in January
next rollowing sald election: Pro=-
vided, Lowever, thal when the term
to be filled begius or shall begln
ol any aay other than the firast
wonuay iu Jenuary, tae appointee
ol tae governor shwll be entitled
to hold such olffice until such
other aate."

By its terms the foregoing section is a general
statute deeling with vacauncies In state und county oifices
generally, vith certalin specified sxceptions.

section 2469, R. 5. ildssouri, 1959, which was set
forth in the cpinion of the 1l8th, is by its terms a spe-
cilal stotute dealing specitically una solely with a vacancy
in the ofrice of Jjudge of tae probuate court.

Unaer the well snown rule of statutory coastruction
pointed out iun the opinion of the 18th, where a general
statute ana a speclal statute relate to the same subject
matter, the special statute prevalls over the general stat-
ute in so fur as the particulur subject mattor comes within
its provisions. Therefore, we must conclude thLat Section
2439 prevails over 3ection 11509 in so far es a vacancy in
the ofrfice ol probate judge is councerned,

CONCLUSION

for the above reasonsg, in aduition to the reasons
essigned in the original opinion of the 1lgth, it is the
opinion of this office that tae governor should issue a
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commission to Mrs. A. C. Urace as Judge of the Probate
Court of Chariton County, Missouri, for the unexpired
term ending December 31, 1942,

Respectiully submitted

HARRY H. KoY
sssistent Attorney General

APPROVED:
VANE C. THURLO

(scting) Attorney Cenersl

HHK : HR



