ELECTIONS:

SPECIAL, FOR STATE
REPRESENTATIVES AND
SENATOR:

Honorable Forrest C.
Governor of Missouri

Governor can set election dates in
election writs and cannot amend or
supplement them. If sheriffs change
dates set, an irregularity 1s created,
but House of Representatives and Senate
respectively may affirm results of
elections.

October 17, 1942

FliEH

Donnell

Jefferson City, Missouri

Dear Sir:

Your request of October 16, 1942, for an opinion
upon the following 1s acknowledged:

"The Governor has issued writs of elec-
tion to fill the following vacancies:

sa; 13th Senatorial District

b) Representative from Ralls
County

(¢) Representative from Third
Representative District of
Jasper County

"The writ of election for (a) and the
writ of election for (b) each directs
that the election be held on October 28,
1942, and the writ of election for (c)
directs that the election be held on
October 27, 1942,

"QUESTIONS:

"1. May the election in (a), (b) and
(c) be legally held on November 3, 1942,
instead of on the dates designated in
the writs, provided the sheriff in (a),
(b) and (c) changes the date for the
election in (a), (b) and (c)?
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"2. May the Governor legally by an
amenament oi each of the above men-
tioned writs, or by withdrawing the
original writs and the issuance of
new writs, direct that each of the
abovementioned elections be held on
Noveumber 4, 19427"

Inasmuch as the systew of elections in the United
States 1s not of coummon law origin but is entirely statu-
tory, and the exercise of the right of sufirage 1s con-
trolled solely by constitutional and legislative provisions,
the guestions subuitted depend upon certain statutes and
constitutional provisions of Missouri. 18 American Juris-
prudence, Sec. &, p. 179; Taylor v. Buckham, 178 U. S. 548,
44 L. Bd. 1187; State ex rel. Ellis v. Browa, $3 5. W. (24)
204, 1. ¢, 107; State ex rel. sdwards v. Ellison, 196 5. W.
751, 271 Mo. 1l25.

"The systemw of elections in the
United States is not of common law
origin. The subject is entirely
statutory, and the exercise of the
right of suffrage is 1n &all states
regulated by constitutional and
statutory provisions. These pro-
visions vary widely in the different
states, and it has been & common oc-
currence that as a result of statutory
changes, different systemws and rules
have at aifferent tiumes gravailed
within the suuwe state. *x ¥ w

18 american Jurisprudence,
SGB - 8 ] paga 1?9 .—

In State ex rel. Ellis v, Brown, 33 S. W. (2d) 104,
l. c¢. 107, 526 Mo. 627, the following is stated:
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m ¥ ¥ % Tt is true that the right

of suffrage is not & naturel or in-
herent right, if there be any such,
but is purely conventional. It is
not, however, counferred by the Legis-
lature but by the organic law. As no
privilege 1s granted by the statute
in question, the rule of construction
invoked is without application.™

Section 14 of article IV ol the Constitution of
Missouri provides:

vywrits of election to rill such va-

cancies as may occur in either house
of the General Ascembly shall be is-
sued by the Governor."

Section 17 of Article IV of the Constitution of
Missouri is, in part, as follows:

"Each house shall appoint its own
officers; shall be sole judge of the
guulifications, election and returns
of its own wembers; * * * * »

Section 12859, R. S. Missouri, 1959, is as follows:

"Whenever the governor shall receive
any resignation or notice of vacanecy,
or when he shall be satisfied of the
death of any mewber of either house,
during the recess, he shall, without
delay, issue a wrlt ol election to
supply such vacancy."
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Section 12860, R. S. Missouri, 1939, is as follows:

"When any vacancy shall happen in
the senate, for a district com-
posed oI uore than one county, the
writ of election shall be directed
to the sheriff of the county first
namwed in the law establishing the
district; ana when such vacancy
shall happen in a senatorial dis-
triet, which shall have been di-
vided or altered after the general
election next preceding the occur-
rence of such vacancy, the writ of
election shaell be directed to the
sheriff of the county first named
in such ola daistrict; and when any
vacancy shall happen in either house,
for any county which shell have been
divided after the general election
next preceding the occurrence of
such vacancy, the writ of election
shall be dairected to the sherirf of
the old county."

Section 12861, K. 5. Missouri, 1959, is as follows:

"The sheriff to whow any writ of
election shall be delivered shall
cause the election to supply such
vacaney to be hela within the limits
composing the county or district at
the time of the next preceding gen-
eral election, and shall issue his
proclamation or notice for holding
the election accordingly, and trans-
mit a copy thereof, together with a
copy of the writ, to the sheriff of
each of the counties within which
any part of such old county or dis-
trict may lie, who shall cause coples
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of such notice to be put up, and
the election to be held according-
ly, in suech parts of their respec-
tive counties as composed a part

of the old county or district for
which the election is to be held,
at the last preceding general elec-
tion; and the returns shell be made
and the certificate of election
granted in sll things as if no di-
vision had taken place."

It appears that each of the writs of election here-
tofore issued to fill the designated vacancies set the
election day, while the statute, Section 11492, supra,
clearly provides that the Governor shall mention in the
writ how many days' notice the sheriff shall give of the
special election, not less then ten. Sectioa 12861, supra,
provides that the sheriff, upon receipt of a writ of elec-
tion, shall call the election to supply such vacancy, and
shall issue his proclamation or notice for holding the
election accordingly, and that notices shall be posted.
These provisions are upon the same subject-matter, to-wit,
special elections to fill vacancies in the General Assembly,
und should be read together and harmonized. In re Rosing's
Estate, 85 3. W. (2d) 495, 337 Mo. 544; State v. Mangiara-
cina, 125 3. W. (2d) 58, 544 Mo. 99; Stete ex rel. Henning
v. Williems, 151 3. W. (2a) 561, 345 Mo. 22; State v. Gomer,
101 3. W. (24) 57, 540 Mo. 107; State ex rel. Central Surety
Ins. Co. v. Comuission, 155 5. W. (2d) 43.

No statutory or constitutional provision, in express
terms, authorizes the Governor to set the day of the elec~-
tions.

Section 14 of Article IV of the Missouri Constitu-
tion is similar, in effect, to Article I, Section 2,
Clause 4, of the United States Constitution, snda decisions
arrived at under the Federal constitutional provision are
persuasive here. It will be noticed, by a cowparison of
the State and Federal constitutional provisions, that the
phrase "writs of election to rill such vacancies" appears
in eech of the constitutions.
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In 20 C. J., Sec. 86, page 101, the following 1is
stated:

"Under another provision that,

when vacancies happen in the rep-
resentation frow any state, the
executive authority thereof shall
issue writs of election to fill
such vacancies, the power carries
with it the power to fix the time
and plece of nholding such elections,
where they have not been rixed by
law. The time of such an election
is a matter of executive discretion
with which the courts will not inter-
fere."

In the case of John Hoge, Clarke & Hall Contested
Election Cases, H. of R., page 135, the Govermnor of the
State of Pennsylvenia issued a writ of election on QOctober
22, 1804, to supply a vacancy in the House of Representa-
tives. The election was uirected to be held on Novewber
2, 1804, and the sheriff aia not proclaim the election
until October 31. Mr, Hoge received the most votes at
the election, and when his seat was contested, the follow-
ing was ruled:

".here the Legislature of a State

have failed to 'prescribe the times,
places, and menner' of holding elec-
tions, as required by the constitu-
tion, the Governor may, in case of a
vacancy, in his writ of election give
notice of the time and place of elec-
tion; but & reasonable time ought to
be allowed for the promulgation of the
potice. In this case the notice was
short, (in effect only two days,) yet
as the time preseribed was & day fixed
for a general election, to wit, of
electors for President and Vice Presi-
dent, it was held to be sufficient.”
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Watson's treatise on "Constitution of the United
. States™, page 199-200, states:

"Where the legislature of a State
fails to prescribe by law the time
of an election to rill a vacancy

in Congress, the Covernor may {ix

the tifa in his writ of election.
L "

Thus, it eppears that the Governor, having been
ziven the right to issue the writs of election, has the
implied suthority to fix the date of the elections in
the writs.

The contention may be advanced that, inasmuch as
the Governor is directed to 1ssue writs or election, and
may fix the date of such elections therein, he may later
change the election dates by additional or supplemental
writs of election, and on the theory that he has control
of the writs. This contention in «ll probability would
be supported by an argument that the writs are similar to
& Judiclel writ, which is always under the control of the
court that issued it until the writ is completely executed.

Juch an argument would apparently be unsound, by
virtue of the decision of the Supreme Court of lissourl in
the case of State ex rel. Attorney General v. Seay, 64 lio.
89, 1l. ¢. 98, in which it was ruled:

#w * % ¥ that provislon of the con-
stitution that 'the governor, upon
being satisfied thet a vacancy exists,
shall issue a writ of election, ete.,?
confers no judicial authority, but
merely for convenlence, authorizes him
to determine that guestion, because

the public service might suffer if a
vaceancy could not be filled until after
& Judicial investigation be had, * * *n
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The Suprewe Court of Illinois in the case of People
ex rel. Dever v. Sweltzer, 514 Ill. 530, 145 N, E. 648,
had before it an sction in mandamus to compel a county
clerk to print notices of the election in conformity with
a writ of election issuea by the Governor to fill a vacaneoy
in the offlice of Juage of the Superior Court. The vacancy
was occasioned by the resignation or a judge as of Decen-
ber 5, 1923. The writ recited the vacancy by reason of
the resignation of the judge on Uecember 5, 1924, and call-
ed a speclal election for Noveuber 4, 1924. The clerk re-
fused to take cogunizaunce of the writ upon the ground that
it wes vold becuuse an election could not be held to £ill
& vecancy where the vacancy daid not exist. The Governor
then issued o second writ, which was endorsed "Writ of
election to correct typewriter error in date of resigna-
tion in original®. The court held, 1, c. 650:

w¥ ¥ ¥ The issuance of the second writ
was but a correction of the first, and
does not coustitute the issuance of a
new writ. That it merely corrected the
first writ to speak the truth is not
controvertsd, us 1t nowhere appears that
Judge licbonald did not, in fact, resign
on Deceuber 5, 1923."

It is to be noted, nowever, that two Judges dissented upon
the ground thut the first writ was ineffective and the
second writ was wholly volid.

It is apparent that, inasmuch «s the declsion is
based upon the theory that the second writ was not in
reality a writ of election but a correction of the first
as to a misteke of faect, thet court would not have held
good a second writ which woula have amounted to a change
in substance. Undoubtedly the change of the day of elec-
tion by a second writ would be a change in substance. It
is to be borne in mind that the statute of Illinois re-
quired the Governor to set the election day in his writ,
and that there is no statutory or constitutional provision
in Missouri that zuthorizes the Governor to issue a second
or amended writ of election.
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4 review of the history of the various enactments
in this Stute with reference to special elections dis-
closes that under the Territorial Laws of 1814, in issu-
ing writs of election to f£ill vacancies iu the Territory's
representation in Congress, the Governor fixed a day cer-
tain for the election in the writ of electiom, and ai-
rected the sheriff of the county to order an election,
which was to be conducted as general elections were con~-
ducted. The language of the Constitution of 1820 was the
same as that which now appears in Ssction 14 of Article
IV, quoted above.

In 18228, by "in Act regulating elections"™, the
General Assembly provided:

"S5. The governor of this state when
he issues a writ ol electiomn, to fill
any vacancy that may happen, which
vacancy is to be filled by an elec~- -
tion ol the people, shall mention in
said writ how wany days notice the
sherilf of the county or distriect
shall sive of suld clection.”

The General Assembly in 1822 did not carry forward
provisions similar to those in the Territorisl Act of
1814, and subsequent legislation nas not supplied like
provisions. 1In 1855 the language had been changed to that
now conteined in Section 11492, R. S. Missourli, 1959, ex-
cept that the nuumber of days was Tive. In 1879 this had
been changed to ten days, as it 1s now,.

When the Governor issues a writ of election to fill
a vacancy, as he does not act judicially, he apparently
is in an analogous position with a trustee who exercises
his powers and cannot later cxercise further authority in
the matter. Once the writ of election is issued, the
Governor's authority evidently ceases and his duties are
completed. This being true, the Governor may not issue a
sup.lemental or amended writ of election for the same
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vacancy. He is but perhaps a conduit conveying an au-
thorization to the sheriff to proclaim zn election, and
his authority ceases when the sheriff receives the writ.

3ince we have ruled that the Governor has the au-
thority to fix the date ol the special elections in the
writs of election, =znd since the writs of election have
been issued for dates other than Novewber o, 1942, it is
the opinion of this department that the sheriffs would
not be authorized to change the dates ror holding those
elections.

Our research of the authorities would indicate
that the sherirfs should follow the writs of election as
to the date upon which the elections are to be held. It
is to be noteu, however, that no punishment is provided
in the event the sheriffs do not do so; neitheér is there
any statutory or comnstitutional provision which would
tena to destroy the effect of the elections if they were
held on dates other than specilfied in the writs.

We are dealing here with special elections for mem-
bers of the House of Representatives v«nd State Seunate.
By virtue ol Section 17 of Article IV of our Coustitution,
those bodies are the sole Jjudges of the gualirications,
election and returns of thelr own members. Those respec-
tive bodies, namely, the House of Representutives and the
Senate, might affirm, as is their right, the results of
the elections even though they were held on different dates
than named in the writs, and based upon the following rule:

*The authorities sustain the prop-
osition that where an election held
by a municipal corporation 'Clearly
expresses the will of the voters,
the courts are disinclined to set

it aside because of a departure from
a statutory provision as to the time
of holding it even if this be re-
garded as mendatory; and so if it
does not appear that the holuaing of
an election on a dsy different from
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the day fixed by law was induced
by any corrupt or freudulent mo-
tives, that it was ®he result pure-
ly of misteke und no one was pre-
veunted from voting thereby, the
court way in the exercise ol its
discretion refuse to consider an
attack upon its valiaity.' 9 R. C.
L. p. 998, sec. 19; 20 C., J. 101,
102, sec. 87; State ex rel. v. Tolan,
55 No J. Law 195."

Raelnwater v. State, 187 So. 484,
121 A.L.R. 981, l.c. 985.

3ee, also, Pecople ex rel. Comerford v, Miller, 514
Ill. 474, 145 N. E. 685.

CONCLUSION

It is, therefore, concluded that if the sheriifs
to whow the writs of election are directed would change
the dates of the elections specified in such writs to
Noveuber 5, 1942, after giving the required days' notice
prior to sald Novewber 3rd, an irregularity would result,
but if the elections were regular in all other respects,
then the House of Representatives and Senate respec-
tively might properly affirm the results of such elec-
tions, as those bodies, by the Constitution of HMissouri,
are wade the sole judges of the yualifications, election
aid returns of thelir respective uembers.

It is further the conclusion of this department
that the Governor, having issued writs of election for
special elections to £ill vecancies in the House of
Representatives and the Senate, may not amend such writs
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or issue new writs cud thereby change the date of the
election desiznated in each of such writs,

APPROVED:

Respectiully submitted

AJ.IBI{I;Y ke .EL&:M'&'PT ’ .TI' .
A8sistant Attorney General

TYRE W. BURTON
Assistant Attorney General

VIRE C. THURLO
(Lctlng) Attorney
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