GOVERNOR: APPROPRIATIONS:
LEGISLATURE s

Neither regular general
assembly or specially
called general assembly
can pass deficlency ap-
propriation.

September

lHonorable lForrest C, Donnell
Governor of Missourl
Jefferson Clty, Missouri

Dear Governor lonnell:?

11, 1942

~ | FILED

s

We are in receipt of your request for an opinion
of recent date, which partially reads as follows!:

- "Your opinion is respectfully re-
quested on the following questions:

(a) May the governor, during
the period of time remain-
ing in the present biennium,
on his certificate legally

certify for
payment out

allowance and
of the state

treasury, as other demands

against the
expenses of
to whom the

state, the
some messenger
governor has

issued his warrant, under the

seal of the

state, and who

has received the fugltive
named in the warrant and con-
veyed such fugitive to the
county in which an offense was
cornmitted, or is by law cogniz-

eble, in an

amount which exceeds

the sum remaining in the ap-
,propriation for the present bi-
ennium for the Apprehension of

Criminals?

(b) May the payment of the expenses
referred to in question (a) be
legally made from an appropria-



Honorable Forrest C, Donnell (2) September 11,1942

tion by a session of the
General Assembly which shall
hereafter convene?"

Section 48 of Article 1V of the Constitution of
Missouri, reads as follows:

"The General Assembly shall have

no power to grant, or to authorize
any county or municipal authority

to grant any extra compensation,

fee or allowance to a public off'icer,
agent, servant or contractor, after
service has been rendered or a con-
tract has been entered into and per-
formed in whole or in part, nor pay
nor authorize the payment of any
claim hereafter created against the
State, or any county or municipality
of the State, under any agreement or
contract made without express authorit
of law; and all such unnuiﬁgrfsoa agree-
ments or contracts shall be null and
void,"(Underscoring ours.)

This section was adopted October 30, 1875, and went

into operation November 30, 1875, and no simlilar section
was in the Constitution of 1865, Under this section,

any contract or agreement, made without express authority
of law, shall be null and void,

Section 19, of Article X of the Constitution of
Missouri, reads as follows:

"No moneys shall ever be paid out
of the treasury of thils State, or
any of the funds under its manage-
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ment, except in pursuance of an
appropriation by law; nor unless
such payment be made, or a warrant
shall have issued therefor, within
two years after the passage of such
appropriation act; and every such law,
making a new appropriation, or con-
tinuing or reviving an appropriation,
shall distinetly specify the sum ap~-
propriated, and the objeet to which it
is to be applied; and it shall not be
sufficient to refer to any other law
to fix such sum or object. A regular
statement and account of the receipts
and expenditures of ell public money
shall be published from time to time."

Under the facts set out in your request the ap-
propriation for the present blennium for the apprehension
of eriminals is practically exhausted, there being only
Seven Dollars and Nineteen Cents ({7.19) remaining.

Under Section 19, Article X of the Constitution
of lMissourl, supra, no money can be paid out of the
treasury of this State, or any funds under its manage-
ment, except where the money has been appropriated by
law, ©Since there is no money in the treasury to pay
more than Seven Dollars and Nineteen Cents ($7.19) out
of the appropriation for the apprehension of criminals,
any order made by the Governor, or contract which binds
the State, would be null end void, if there was not suf-
ficient money in the appropriation to pay the claim or
demand against the State,

In 1933, the legislature saw fit to enact Article
1, Chapter 3, which is known as the "State Budget Law.,"
Under Section 10907 R, S, kissouri, 1939, which is part
of the State Budget Law, the legislature prohibited
expenditures, where there was not sufficient money in
the appropriation, to any department to pay the same,
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In that section it is specifically stated:

"The auditor shall keep accounts
showing“the appropriations and allot-
ments, Such accounts shall show all
charges and obligations incurred
against such appropriations and allot-
ments. No expenditure shall be made
and no obligation incurred by any de-
partment without the certification of
the auditor that there ls a sufficient
unencumbered balence in the allotment
and a sufficient unencumbered cash
balance in the treasury to the credit
of the fund from which such expendi-
ture or obligation is to be paid,
each sufficient to pay the same., The
auditor shall be liable personally
and on his bond for any certification
in excess of any allotment or in ex-
cess of the cash balance avallable,
Any officer or employee of the state
who shall make any expenditure or
incur any obligation without first
securing such certification from the
auditor shall be personally liable
and liable on his bond for the amount
of such expenditure or obligation,
For any department maintaining its
principal office outside of Jefferson
City, the auditor shall be authorized
to establish a system for certifica-
tion of obligations and expenditures
80 as to prevent inconvenience and
delay,"

Under the above soction it will be specifically
notliced that the word "obligation" 1is used, meaning,
the incurring of a debt, This section also provided
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that the auditor would be liable personally, and on
his bornd, for any certification in excess of any
allotment, or in excess of the cash balance avallable,
Also, in this seetion, it will be noticed that the
following sentence is included, "Any officer or em~
ployee of the state who shall make any expendlture or
incur any obliggtion without first s ing such certi-
fication from auditor shall be personally liable
end lieble on his bond for the amount! of such expendi-
ture or obligation."” In other words,’ any officer who
enters into a contract aitenpting to bind the State,
where there is not sufficient money in the appropria-
tion to pay the obligation, is liable personally and
on his bond.

That part of Section 10907, supra, which pro-
vides that the cash balunce should be avallable seems
to be very impractical, but it is not for this depart-
ment to say whether or not that part of the sectlon
is constitutional., The Supreme Court of this State
has held that the balance of a statute is constitutional
although certain parts of the section of the statute
is unconstitutional.

~In any event, under Section 19, Article X, of
the Constitution of Missouri, Section 48, Artiecle IV
of the Constitution of Missourl, and Seetion 10907 R,
S, Missourl, 1939, which are a part of the State PEudget
Law, no contract can be made binding the State where
there is no appropriation for the demand agalinst the
- State, or where the appropriation has been exhausted.
We base this reasoning on the fact that sinece Seection
48, Article IV of the Constitution of lissourl prohibits
the payment or aeuthorization of the payment of any claim
against the state, county, or municipality, under any
agreement or contract made without express authority
of law and Section 10907, supre, prohibits the incure
ring of any obligation without first securing a cer-
tification from the auditor that there is sufficient
money in the appropriation to pay the obligation.
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The sections of the Constitution and the section
of the Statutes hereinbefore set out clearly express
that it was the intention of the freamers of the Consti-
tution and the leglslature to keep the expenditures
of any biennium within the appropriation made for that
biennium, The inten tion of the framers of the Consti-
tution may be construed by the action of the legislature
in enacting laws to carry out certain parts of the
Constitution, The legislature in enacting Seetion 10907,
supra, construed Seetion 19, Article X and Section 48,
Article IV of the Constitution of Missouwrl to mean that
the expenditures of any biennium should not be more than
the appropriation made for the same bilennium, That the
intention of the fremers of the Constitution ecould be
construed by the legislature in the enactment of a
statute was held in the case of State ex rel. O'Connor
v. Riedel et sl., 46 S, Vi, (24) 131, Par. 5, where the
court said:

"In determining the constitutionrality
of statutes, great weight has always
been given to the contemporaneous con=
struction placed upon the severasl pro-
visions of the fundamentel law, This
is particularly true with regard to the
construction given by the Legislature
to the constitutional provisions deal-
ing with legislative powers and pro-
cedure. Y‘hough not conclusive, such
interpretation is entitled to great
weight and should not be departed from
unless manifestly erroneocus, 6 R, C,
Leyp PPe 63, 64, # # & % = % "

The Missouril Constitution is a limitation on, and
not a grant of, power to the legislature. (Gaines v.
Canada 59 3‘1?. ct. 65’ 305 Uq S, 580' mat. 131 S.
W, (24) 217.) The intent and purpose of lewmakers is
of prirary importance in determining the true meaning
and scope of constitutional provisions, (Graves v.
Purcell, 85 S, W, (2d4) 543.)



Hoporable Forrest C, Lornell (7) September 11, 1942

Section 3977 K, S, Missouri, 1939, reads as
follows:

"The expenses which may accrue
under the last sectlion, being
first ascertained to the satis-
faction of the governor, shall,
on his certificate, be allowed
and pald out of the state trea-
sury, as other demands against
the state."

This section is to the effeet that where the Governor
agrees to pay the expenses of a return of a fugitive,
the expenses should be paid out of the State Treasury
the same as other demands against the State. Under
this section the Governor is not restricted as to the
amount of the expenses, and it does not set out any
statutory fees or costs that can be allowed by the
Governor, and he, alone, must determine the amount he
should allow the messenger who returns the fugltive,
as set out under Section 3976 R, S, lissouri, 1939,
That it is in his discretion as to the amount of al-
lowance was held in the case of State ex rel, See,
Marshal, v. Allen, Auditor, 180 Mo. 27, 1. c, 31, 32
where the court said:

"Under the statute quoted (sec,
2744, R, S, 1899) the duty of de-
termining the question of the com=-
pensatiocn and expenses of such
messenger, is vested solely in the
Governor, and he is the head of a
co=-ordinate branch of the government,
and all his acts as such are in that
capacity, and hence he can not be
interfered with in the discharge

of his duties by the courts, # #
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U3 % # The Uovernor alone has the
power to determine how much shall

be paid, and to order it paid. Until
he does so the Auditor can not law-
fully issue a warrant therefor,  #"

There is no question but that the allowance of
expenses in the apprehension of c¢riminals 1s a contract
for the reason that the Governor enters into an agree-
ment with the messenger as to the amount of expenses
allowed for the return of the fugitive. Since the ap-
propriation for the apprehension of criminals 1s prac-
tically usted, and the Jovernor allows a messenger
the amount of his expenses, Wwhich is in excess of the
present balance in the appropriation, he is contracting
to bind the State to pay the expenses of a messenger,
in violation of Section 19, Article X of the Constitution
of Nissouri, and Section 10907, supra, and the contract
of the Governor with the messenger would be null and void,
as set out in Seetion 48, Article 1V of the Conatitution
of Missouri. The reason that the contract would not be
binding on the State, is the fact that there is not suf-
ficient money, or no money, in the appropriation to pay
the claim, It was held that such contract, where no
money was appropriated for the payment of a claim, would
be null and void, in the case of State ex rel McKinley
Pub. Co, v, Hackmann, State Auditor, 282 S, W, 1007,
Par, 10, where the court sald:

"It further appears that no money has
been appropriated out of which relator's
bill, as herein submitted, can be paid.
And since under the provisions of sec-
tion 19, article 10, of the Constitution,
no money may be pald out of the state
treasury, except in pursuance of an ap-
propriation by law, the respondent was
and is without authority to issue a war-
rant in payment of relator's claim, For
it cannot be said that a claim is paid
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pursuant to an appropriation aect,
where it is pald out of money spe-
cifically appropriated for a dif-
ferent purpose., And 1t might be

said in passing that the Legislature
could not now pass a valld act ap~-
propriating money out of which re-
lator's claim could be paid, because
his claim is based upon a contract
entered into without authority of law,
and section 48 of article 4 of the
Constitution expressly prohibits the
General Assembly from authorizing the
payment of any claim hereafter created
against the state under any agreement
or contract made without express au-
thority of law, and that all such au-
thorized contracts shall be null and
vold." (Underscoring ours.)

In the above gquotation, the court specifically
held that the legislature could not now pass a valid act
appropriating money for the payment of an illegal eclaim,
because the clalim was based upon a contract entered into
without autiority of law, and was in violation of Sec-
tion 48, of Article IV of the Coms titution of Missouri,
which prohibits the appropriation of money for the pay-
ment of such a claim, This case 1s the last and ruling
case on this particular point,

A further reason is the facet that under Section
10907, supra, which 1s part of the State Budget Law, the
auditor 1is prohibited from certifying such a claim, and
under Seetion 10885 R, S, Missourl, 1939, which is also
part of the State Budget Law, the Governor 1s responsible
for the preparation of the Budget and its presentation
to the legislature, and shall enforce observance of the
appropriation made by the legislature under the State
Budget Law,
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We are aware of the case of State ex rel, Kelly
et al, v, Haclmann, 205 S, W, 161, which opinion was to
the effect that architects by the name of Kelly & Kelly
were entitled to money for services rendered in the
building of the new State Capitol, although their claim
was not demanded before the end of the biennium in which
they performed their services, but in that case it was
not a question of appropriation, for the reason that
there was sufficient money in the fund earmarked for the
building of the State Capitol,

Section 43, Article IV of the Constitution of
Missouri, reads as follows:t

"All revenue collected and moneys
recelved by the State from any

source whatsoever shall go into the
treasury, and the General Assembly
shall have no power to divert the
same, or to permit money to be drawn
from the treasury, except in pursuance
of regular appropriations made by law.
All appropriastions of money by the suc-
cessive General Assemblies shall be
made in the following order:

"First, For the payment of all in-
terest upon the bonded debt of the
State that may become due during the
term for which each CGeneral Assembly
1s elected.

"Second, For the benefit of the sink-
ing fund, which shall not be less an-
nually than two hundred and fifty thous-
and dollars.

"Third, For free public school purposes,

"Fourth, For the payment of the cost
of assessing and collecting the revenue,
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-

‘"Fifth, For the payment of the eivil
11st,

'Bigth; For the support of the eleemosy-
nary institutions of the State,

"Seventh, Forlthe pay of the General
Aasembiy, and isuch other purposes not
herein prohibﬁtod as it may deem neces-
sary; but no General Assembly shall have
power to make any appropriation of money
for any purpose whatsoever, until the
respective sums necessary for the pur-
poses in this section specifled have
been set apart and appropriated, or to
give priority in its action to a suce
ceedling ovar a preeoding item as above
enumerated.”

N~ This seectlion 1s designated as a limitation on legls-
~lative power and specifically prohibits the appropria=-
tion of money by successive general assemblies in any
other manner except as set out in this section. In
reading this seetion we find no order of appropriation
for the payment of claims arising in a former biennium,
‘or at a former time, for which no appropriation had been
made., In fact, it specifically states that no money
shall be diverted from the treasury except in pursuance
of regular sppropriations made by law,

Another limitation on the legislative power is
Section 44, Article IV of the Constitution which partially
reads as follows!

“The General Assembly shall have no
power to eontract or to authorize the
contracting of any debt or liability
on behalf of the State, or to issue
bonds or other evidences of indebted~-
ness thereof, exeept in the following
casess &« i = % # g
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This section specifically prohibits the contracting
or authorigzation of the contracting of any debt or lia-
bility on behalf of the Sgate, except in certain instances
which are set out in four separate paragraphs which are
too lengthy for this opinion., The first exception being
a renewal of certain bonds, the second exception which
allows the creation of the debt in the case of an unseen
emergency which may arise by reason of the fact that
the revenue is not sufficient for the appropriation made,
This exception does not mean that a debt can be created
when the eppropriation is exhausted, but means a de-
ficiency of the revenue and shall not exceed the sum of
Two Hundred Fifty Thousand ($250,000.00) Dollars for
any one year, 7The third exception provides for the
general assembly to submit an act providing for the
loan of $250,000,00 for any one year, this submission
must be made to the voters of the State, The fourth
exception is for the relief of members of the military
service in Yorld War Number One,

In reading both Sectlions 43 and 44 of Article
IV of the Constitution of lMissourl, we do not find any
‘provision allowing the general assembly to appropriate
money for expenditures created in the previous biennium,

Section 43, Article IV of the Constitution of
Missouri, supra, prohibits the payment of money out
of the state treasury on any claim where no appropria-
tion has been made. It was so held in the case of
State ex rel Gordon, 236 Mo, 142, 1, c. 158, where the
court sald:

"The language of the foregoing pro-
visions of the Constitution is clear
and explicit and forbids the payment
of money from the State treasury 're-
ceived from any source whatsoever'

or 'of any funds under its management'
except in pursuance of regular ap-
propriations made by law. DBecause of
this constitutional inhibition we have
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no difficulty in deciding that in

the absence of an appropriation made

by the Ceneral Assembly for that pur-
pose no funds could be lawfully pald

out of the State treasury for the sup-
port and maintenance of the game depart-
ment, nor would relator be entitled to
the audit and allowance of his accounts-
for salary and expenses, % # # 3 % "

Section 48 of Article IV of the Constitution of
Missouri, supra, became effective on November 30, 1875,
and in the laws of 1877, page 17 a general deficiency
appropriation was ljgo by the general assembly, which
was the first general aasembly after Section 48, of
Article IV bec effective, The legislatures from
that time on e enacted deficiency apgropriationa
under that namd, and under the name of "Rellef", but
if the relief deficiency appropriation is made for
the payment of a contract or obligation that is null
and vold, then the appropriation would be a violation
of Seetion 46, of ticle IV of the Conatitution of
Missouri, which reads as follows:

"The General Assembly shall have

no power to make any grant, or to
authorigze the making of any grant
of public money or thing of value
to any individual, assoclation of
individuals, municipal or other
corporation whatsoever: Provided,
That this shall not be so construed
as to prevent the grant of aid in

a case of public calamiby."

The legislature on many occasions since 1877
has made deficiency and relief appropriations to most
of the departments, but that fact cannot be taken ad-
vartage of by reason of laches, for the reason that
the sections of the Constitution hereinbefore set out
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are still in full force and effect, It was so held
in the case of Alfred Harfst et al, Appellant, v,

A, J, Hoegen, et al, Kespondent, No, 37264, in the
Supreme Court of Missouri, unreported. In that case
Judge James Douglas, who wrote the opinion said:

"It is of no purpose to discuss or
decide other questlons raised except

to point out that long acquiescence

of appellants in the management of the
nchogé cannot meke such management prop-
er. No one may walve the public in-

terest 19; the constitutional Brovi— b
sione are mandatory and cannot be walved.

18 s

( Knoulten v, Daumhover, 182 Iowa €91, 166 N, W, 202,
it Tty TR v it oy g,

372 }‘0. 4%' 57 S. .". 640. . - nl L] W'
Sec, 89; State ex rel United E&&%‘ﬁl& Co., v. Public
Servige Commission, 2%4‘0. 429, 1 s Wy 968,)

In Paragraph (b) of your request you ask the follow-
ing question:

"May the payment of the expenses
referred to in guestion (a) be
legally made from an appropriation
by & session of the General Assem-
bly which shell hereafter convenel"

We are assuming that when you say, and refer to
the, "General Assembly which shall hereafter convene",
you mean either the "Regular General Assembly", or a

Specially called General Assembly," Under the authori-
ties hereinbefore set out, we believe that the contract
with the messenger, where no money 1s in the appropria-
tion, is null and volid, and for that reason the next
general, or specially called assembly, if one 1s called,
is prohlbited from appropriating any money on any de-
mand agalnst the 3tate under any contract which is null
and vold, '
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We are enclosing a copy of an opinion rendered by
this department on February 19, 1942, to you, in reference
to a deficlency appropriation for the relief of the Grain
and Warehouse Commission., In that opinion we held that
e deficiency appropriation would be unconstitutional,

CONCLUSION

It is, therefore, the opinion of this department
that the Governor during the period of time remeining
in the present biennium, cennot, on his certificate,
legally certify for allowance and psyment by the State
Treasurer, as other demands, against the State, the
expense of some messenger to whom the Governor has
issued his warrant, under the seal of this Stete, and
who has received the fugitive named In the warrant and
conveyed the fugitive to the county in which the of-
fense was committed, or is by law cognizable or in an
amount which exceeds the sum remaining in the appropria-
tion for the present biennium for the sapprehension of
criminals,

It is further the opinion of this department that
the peyment of such expenses cannot be legally made
from & later appropriation by a session of the regular
general sssembly, or by the session of a specially called
session of the general assembly,

- In view of the fact that legislatures, beginning
in the first general assembly after the adoption of
Section 48, Article IV of the Constitutlion of Missouri,
have passed defleclency aprropriations and appropriations
for the relief of most of the departments of the State,
and the last legislature of 1941 made a deficiency ap~
propriation to many of the departments, including the
Judiciary Department, we suggest that thls matter should
be tested in the Supreme Court by proper procedure so
that there will be no doubt as to the legality of ap-
propriations made by future legislatures,
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We say this, not for the reason that we are
in doubt about this opinion, but for the reason that
such a decision would be final and leave no doubt
as to the purposes of the framers of the Constitution
in adopting Section 48 of Article IV and Section 19
of Article X, and the legislature, in enacting Section
10907, K. S5, Missouri, 1939.

Respectfully submitted

We. J. BURKE
Assis tant Attorney General

APPROVED:

ROY MeKITTRICK
Attorney General of Missouri
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