. .
TNSURANCE: ' Construlng-an act of thz General Assembly
ARROW RCCK TAVERN: and appearing at page 107, Laws of Misscuri,b1923,
pertaining to Arrow Rock Tavern.

August 18, 1942

Honorable Forrest C. PConnell
Governor of lMissouri
Jefferson City, Missourl

Dear Governor Donnell:

This will acknowledge receipt of your request for
an official opinion under date of August 8, which resads:

"Information has been received by me

to the effect that certalin damage was

done by windstorm on April 27, 1942

to the Arrow Rock Tavern, Arrow Rock,
Missouri. It is my understanding that
the State of Missocurl and elther the
lissouri 3oclety of the DU, A, R, or
Missourli 3ocilety of D, A, K. are 1nsur-
ed against loss on account of sald damago.
it is expected that each of two lnsurance
companies ‘will issue draft for payment of
its share 'of the loss which has been oc-
casioned. I am informed that said damage
has been repalired and that certaln expense
hes been incurred for the repairs.

"Eneclosed herewith (to be returned by you
to the undersigned) is copy of document
entitled *C O N T 5 A C T' the original
of which (whether dated, or not, I do not
know) I understand was entered into be-
tween the State of Missouri and Missouri
Soclety of Daughters of the American
Revolution.

"Your opinion is respec:fully requested
on the following questlons:

I

"Assuming that the drafts expected to be
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i{ssued shall be made payable jointly to
the order of both the State of HKissouri
and either the Missouri Society of the

De A, R, or Missouri Society of D. A. R.,
is it required by law that the money de-
rived from the drafts go into the treasury
of the State of lMissouri?

I1

"If it 18 not required by law that the
money derived from the drafts mentioned
in 'I' go into the treasury of the 3tate
of kissouri,

"(a) Would it be legal for the money de-
rived from said drafts, in so far as the
price of the repairs which are mentioned
in the first paragraph of this letter shall
consume said money, to be used for the pay-
ment of that certaln expense incurred for
said repairs (or for the payment of so
much of sald expense as is reasonable),

and for the balance, if any, of said money
to be paid into the treasury of the State
of Missouri?

"(b) If it 1s legal for the money derived
from said drafts, in so far as the price
of the repeirs which are mentioned in the
first paragraph of this letter shall con-
sume said money, to be used for the pay-
ment of that certain expense incurred for
sald repairs (or for the payment of so
much of said expense as is reasonable),
and for the balance, if any, of said money
to be paid into the treasury of the State
of Missourl, can any official of the State,
~and, if so, who, legally bhind the State
by a consent , in writing, to an agreement
that the Missouri Society of the D. A. R.
or Missouri Society of D. A. R. shall (1)
receive the money derived from sid drafts,
(2) pay that certain expense incurred for
repairs which is mentioned in the first
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paragraph of this letter (or pay so much
of sald expense as 1s reasonable), and
(3) cause the balance, if any, of said
money to be paid into the treasury of the
State of Hissouri?

111

"Assuming that the drafts expected to be
issued shall be made payable solely to the
order of the Missouri Soclety of the D. A,
R. or Missouri Soclety of D. A, K., is it
required by law that the money derived
from the drafts go into the treasury of
the State of Missouri?

IV

"If it is not required by law that the
money derived from the drafts mentioned
in 'III' go into the treasury of the State
of lilssouri,

"(a) Can 4ny official of the State and, if
so, who, legally bind the State by a con-
sent, in writing, to payment being made by
the insurdance companies to the Missourl
Soclety of the D. A. R. or Nissouri Soclety
of Do A, E. of the proceeds of the insure-
ance? !

"(b) If an official of the State may legally
bind the 3tate by a consent, in writing, to
payment being made by the insurance companies
to the lidsourl Soclety of the D, A, H. or
Missouri Society of D. A, R. of the proceeds
of the insurance, would it be legal for the
money derived from sald drafts to be received
by the Missouri Scciety of the D, A, R. or
Missouri Society of D. A, R. in trust to be
used, in so far as the price of the repairs
which are mentioned in the first paragraph of
this letter shall consume said money, to pay
that certain expense incurred for said repairs
(or to pay so much of sald expense as is
reasonable) and to pay the balance, if any, of
sald money into the treasury of the State of
Missourl?
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The Fifty-second General Assembly enacted a provi-
sion authorizing the purchase of sald Arrow lHoeck Tavern and
Annex for Five Thousand (§$5000.00) dollars. (Laws of Missourl
1923, page 107. See sald act in the Contract.)

Thereafter on the 25th day of August, 1923 the fee
owners conveyed to the State of Missourl the Arrow Fock Tavern
and Annex, hereinafter described in the Contract, in considera=-
tion of Five Thousand ($5000,00) dollars. Thereafter on the
4th day of October, 1923, at a State conference, the Missouril
Society of the Daughters of the American Revolution duly as-
sembled by thelr constitution and by-laws adopted a resolution
hereafter contained in the Contract.

Thereafter, in 1923 the Contract, which the above act
requires the Governor to enter into wilth the lMissouri Soclety
of the Daughters of the American Revolution, was executed by
the then Governor of the State of Missouri, the Honorable
Arthur VM, Hyde and Yrs., Paul D, Kitt, the then State Rezent of
the Missourl Society of the Daughters of the American Revolu-
tion. The Contract reads:

"THIS AGREEINENT,made and entered into this

day of 1923, by and between
the State 'of ¥issouri, by and through
Arthur l, Hyde, Governor of the State of
Missouri, 'pursuant to authority herein-
after set forth, as party of the first part,
and lissouri Society of Daughters of the
American Revolution, by and through MNrs.
Faul D, Eitt, State Regent, pursuant to
authority hereinafter set forth, as party
of the second part,

"WITNESSETH THAT: ‘

{
"WHEREAS, (by an Act of the General Assembly
of the Stdte of Missouri, approved April 2,
1923, appeéaring at page 107, Laws of Missouri,
1923, it is provided as follows:

"!Sectlon 1. Authorizing purchase of Arrow
Rock Tavern and annex, etc.- That the gov-
ernor be and he is hereby authorized to
purchase from the owner. thereof, for the
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State of Missouri the property known as the
Arrow Rock Tavern and annex consisting of a
sixteen=-room brick building and contents.
(Excepting a few personal pilctures and two
pieces of tapestry roserved by the owner),
including the hotel equipment and numerous
relics of great historical value, and other
buildings all situated on a tract of land
and in the village of Arrow Rock in Saline
County, Missouri, having a width of 59 feet
in front and 105 feet in the rear by a depth
of 210 feet; provided that said property cean
be secured as 1t now exists free of encum-
brance for the sum of five thousand dollars,

"1Section 2. State to require good title

to property. It shall be the duty of the
governor to see that said owner furnishes

the state an abstract of title showing that
the state gets good title to the property
clear of all encumbrances, and upon delivery
by the owner of such abstract and deed mak-
ing such conveyance and the delivery of such
property to the state intact the state auditor
shall, at the direction of the governor, draw
a warrant on the state treasurer for the said
sum of five thousand dollars payable to the
owner.

"1Section 3. To be placed in the custody
of Missouri Societz of Daughters of Amer-
ican Revolution. pon the acquisition of
said property as provided in Sec. 2, it shall
be the duty of the governor t o place the
same, by contract in the name of the State
of Missouri, in the custody of the Missourl
Soclety of Daughters of the American FRevolue
tion (D.A.R.) making such restrictions and
provisions there-in as in his judgment will
be necessary for i1ts preservation and main-
tenance in its present condition without
coat to the State.

"tSection 4, Sum of 5,000 appropriated.
There is hereby appropriated out of the gen-
eral revenue fund of the state the sum of
45,000.00 for the purpose of carrying into
effect the provisions of this act.
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"1Approved approved April 2, 1923'.

“AND, WHEREAS, by & genéral warranty deed,
executed on the 25th day of August, 1983,
Nettie lMorris Dickson and Lester N. Dickson,
her husband, and Annie W. Hickerson, a

single woman, of the County of Saline, State
of Missouri conveyed to the State of lMissouri,
as authorized by the above and foregoing law,
in consideration of the sum of Five Thousand
($5,000.00) Dollars therein provided, the
following described tracts or parcels of
land, situated in the County of Salilne,

in the State of Misscuri, to-wit:

"t Lot No. 60, and the east half () of

Lot Fo. 59 in the town of Arrow Rock, Nis-
souri, sald east half of Lot No. 59 front-
ing 39 feet on Main Street, sald lots being
in Bloek No. 17 in Arrow FHock lMo. Also: A
lot or parcel of ground described as follows:
Beginning at the northwest corner of the

lot known as the Hotel Lot, and running
thence south on line of the Arrow Hock Hotel
lot, 71 feet & four inches, thence west 20
feet & 3 inches, thence North 71 feet & 4
inches, thence Last 20 feet and 3 inches

to the place of beginning all being in Lot
No. 59 Bleek 17, in Arrow Rock, Mo., and in-
cluding all buildings and improvements on
said lot, together with the hotel equipment
and nume-cus relids as specified in House
Bill No. 511 in Section No. 1 of said Bill,
as passed by the General Assembly of Missouri
of 1923.

"1 The above description as tc metes and
bounds and dimensions conforms to the descrip-
tion of said property as outlined in said
section of said bill authorizing the purchase.!'

"AND, Wi LREAS, the fissourl Society of Daugh-
ters of the American Revolution in 3tate con=-
ference duly assembled, as provided by theilr
Constitution and By-laws on the 4th day of

2ctobar, 1923, adopted the following resolutions,
o-wit:
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"IWHERTAS, by act of the General Assembly
of the State of lkissouri in the Year 1923,
the Governor of the State was authorized to
purchase the Arrow Fock Tavern at Arrow
Rock, Missouri, for the State of lissouri,
and to contract with the Hissouri Soclety
of Daughters of the American Revolutlon
(DeA,R.) for 1its maintenance and up~keep:
And,

"1WHEREAS, such property has been purchased
and turned over to our Soclety under the
terms of said Act of the General Assembly;
Now, Therefore,

"1BE IT RGZSOLVED by the Missouri Society of
Daughters of the American Revolution, in
State Conference duly assembled:

I

"*That we accept the obligations of the
provisions of the lew aforesaid, and ratify
the contract by our officers with the Governor
in taking over such property of the State.

II

"1That for the menagement of sald property
we hereby crcate a body to be known as the
Board of Managers of the Arrow Rock Tavern,
the nembers of which shall be members of our
Society. The membership of salid Board of
Fanagers, the method of selection, term of
office, and powers and duties being fixed
in the following paragraphs of this resolu-
tion.

III

"1The Board of lanagers of the Arrow Rock
Tavern, shall consist of eight members,
seven of whom shall be appointed by the
State FRegent of the Hissouri Soclety of
Daughters of the American Revolution. Of
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the first Board, three shall be appointed
for three years, two for two years, and
two for one year. The Hegent of the Arrow
Rock Chapter of sald Society (whoever she
shall be) shall be the eighth member of
said Board, and the Vice-Chairman thereof,
The State Fegent shall designate who shall
be chairman of said Board of Nanagers, but
the Board shall select its Secretary and
Treasurer. As the terms of office of the
members of the first Board of Managers ex-
plre, the then State Regent shall appoint
members to serve for the term of three years,
so that there shall be three members to be
Appointed one year, and two each the suc-
ceeding two years.

IV

"13aid Board of lianagers shall meet at
Arrow Rock, at least twice per year, eand
at such other times and places as may be
designated by a call of the Chalrman of

- the said Board. The Board shall have full
control of the property for the Soclety
and can fix its ocwn rules and regulations,
subject always to change and modifications
by the Stgto Conference of the Soclety.

v

-"1Said Board shall have power to lease

or rent the property, and receive the rents
and profits thereof. It shall also make
and pay for the necessary repairs upon the
property, in order to preserve the same in
good condition, but extensive improvements
shall be first ordered by the State Con-
ference. it shall also keep the property
insured and pay the premiums on the policles,
and this expense, and the expense of repailirs
aforesaid, shall be paid from such funds as
the Board has from rents or other sources.

VI
"13aid Board shall make accurate report of

i1ts management to each annual State Confer=-
ence, and a copy of such report shall be
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sent to the Governor of the State.
It shall also furnish to the State Regent
a report of each meeting of the EBoard,

ViI

"t11f sald Board is unable to rent or
lease the property it shall have power

to so run and conduct the same as to

make it as nearly self sustaining as pos-
sible, and to this end may employ a care-
taker or other necessary help. In the
management of the property the said Board
shall also consult with the CGovernor, as
the representative of the State, under
the law providing for the purchase of the
property by the State.'

"NOW, THLREFORE, in consideration of the
premises aforesaid, and of the mutual cove
enants herein contalned, it is hereby agreed
by and between the pamties hereto that the
party of the first part does hereby place

In the custody of the party of the second
part, the property hereinabove described,
subject to the terms to the terms and con=-
ditions, first, of the Act of the Legislature,
hereinabove set forth, and second, of the
resolution of the State Conference, Nissouri
Society of Daughters of the American FRevo=-
lution, heéreinabove set forth; and the second
part hsroiy accepts said property and assents
to said cdnditions and all the conditions
herein contained.

"IT IS EXPRESSLY UNDERSTOOD AND agreed that
the essence of this contract is the preser-
vation and maintenance in its present con-
dition as a historic edifice and repository
for historic relics of the property herein
mentioned and the preservation and mainten-
ance for thelr historic value of the con-
tents thereof; and the compliance with said
essential requirement shall be a question
of fact for determination by the Governor
of the State of lilssourl at any time such
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question may arise.

that the then Governor of the State of
¥Missourl may at any time terminate the
tenancy of said property by the party of
the second part under this contract, upon
sixty (60) days' written notice, duly
served upon the then State Legent or chief
executive officer of the Nissouri Society
of Daughters of the American Revoluticn,
for any vioclation of the terms of this con-
tract, to be specified in such notice.

"IT IS FURTHER PROVIDED and agreed that
whenever it shall appear to the thenGov=
ernor of the Btate of Missouri that sald
property is not being preserved and main-
tained without cost to the State, he may
thereupon terminate this contract immed-
iately. The power of the CGeneral Assembly
of the State of Missouri, to dispose of
the property herein described, by sale or
other disposition, is expressly recognized
and reserved.

"WITNESS our hands to duplicate parts here-
of the day and year last above written

STATE OF MISS_URI

By/s/ Arthur ¥, Hyde
vernor
Attest:
[a( Charles U, Becker
ecretary o tate

MISSOURI SOCIETY OF

DAUGHTERS OF THE AMNER-
ICAN REVOLUTICN.

By 8 ¥Mrs, Faul De Kitt
tate Hegent.

Attest:

/s/ Vrs. V. Ernest Glenn
State Recording Secretary."
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Under this act and Contract the State of Missourl
owns said property and the liisscuri Society of the Daughters
of the American Revolution merely have custody of sald prop-
erty. The Society is obligated to malntain and preserve sald
property in 1ts present condition without any cost whatsoever
to the State of lissouri. The Soclety may rent or lease said
property and is authorized under Section V of the FResolutions
and Contract to receive said rental. It further provides that
sald Soclety shall keep the property insured and pay the prem-
ium on the policies and such expense and the expense of the
repairs shall be peid from such funds as the Board may have
from rents and other scurces.

It 1s apparent that i1t was the intention that said in-
surance should be taken out for the protection of said property
from any destruction. lowever, there is no provision in the
contract whatsoever that specifilically requires this insurance,
if peid, be expended for the repairs or destruction occasioned
by windstorm, ete. It would have been an easy matter to have
inserted a provision following the request to keep the property
insured and pay the premiums, any payments resulting from dam-
age to said property to be used to repair or restore the property
to 1ts former status or that it shall be payable to the State
of lissourl for such purpose, but this was not done.

In State ex rel Thompson!vs. Board of Hegents, 305 No.,57,
a writ of mandamus by the State Treasurer was denied by the court.
The writ required the Board of Hegents of the Northeast Missouri
State Teachers College to turn over to the 3tate Troasurer money
received from a fire insurance cdmpany on an insurance policy on
buildings belonging to the State /and destroyed by fire. Under the
law the Doard of FHegents wes vesfed with entire management of the
college. The law also required the Superintendent of Fublice
Schools to report all receipts of money from appropriations, in-
cidental fees and all other sourdes, and the disbursements there=
of and for what purposes, and thd condition of said College. The
Board of Hegents from incidental |[fees pald premiums on fire in-
surance policies on sald buildings. The court held that to pay
the money in to the State would merely delay the rebuilding of
sald structures for the reason it would require another appropria-
tiony that 1t was apparent the leglslature intended such fees ‘
were not to be pald into the State Treasurer, also, that such
money did not constitute revenue as used in the State Constitution
and therefore the money was not required to be paid into the State
Treasurer and be appropriated in order for the bulldings to be
reconstructed. In so holding the court said: 1
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"I. The constitutional provision invoked
by relator as the underlying authority for
the issuance of thls writ is but one of the
many restrictions to be found in the Constie
tution of 1875 concerning the custody and
expenditure of the revenue. The moving
cause for the incorporation of these re-
strictions in the Constitution was to put

an end to an era of extravagance and waste
in the use of the revenue which had pre~
vailed for more than a decade prior thereto-
the Constitution of 1865 containing no such
limitation as is found in the provision
under consideration. This provision, 1t
will be seen from its terms, which are
wisely chosen as a limitation upon power,

is restricted to '"revenue collected and
money roceived by the State from any source
whatscever,' ' By revenue, whether its mean=-
ing be measured by the general or the legal
lexicographer, is meant the current income
of the Stdate from whatsoever source derived
which 1s subjeet to appropriation for publie
usess This current income may be derived
from varidus sources is our numerous statutes
attest, but no matter from what source do=-
rived, if required to be paid into the Treas-
ury, it becomes revenue or state money; its
classificdtion as such being dependent upon
specific legislative enactment or, as aptly
put by the respondent, state money means
money the State, in ites sovereign capacity,
is authorized to receive- the source of its

authority being the Legislature, % s % # *
R R R R E R E E EE EE .
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"Sections 11498 and 11500 confer upon the
board the entire management of the college,
including the right to determine the quali-
fications of students seeking admission
therein.

"Section 11505 requires the president of the
board to make an annual report each year to
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the Superintendent of Fublie Schools of all
receipts of money from appropriations, in-
cidental fees and all other sources and

the disbursements thereof and for what pur-
pose, and the condition of said college.
The terms of this section indicate by
reasonable implication the power of the
board to hold and disburse without cover-
ing into the State Treasury the funds here
in question, If, as is contended by rela-
tor, all moneys received by the board were
required to be paid into the State Treasury
the only money that caid be disbursed by
the board and for which it would have to
render an account would be that which had
been appropriated for the college by the
Legislature. The authorized disbursements
of the board are not thus limited by the
section which includes 'appropriations,
incidental fees and moneys received from
all other sources.' In additlion, the
board is required to state the purposes
for which these disbursements were made.
Certainly it cannot, under any rule of
construction, be held that a payment in-

to the State Treasury of incidental fees
received by the college 1s in any sense a
disbursement. Even the tyro in the use of
our mother tongue, attributes no other
meaning to the word than to pay out or ex-
pend. A payment into the Treasury, there=-
fore, cannot be so classified, as it gimp-
ly effects a change in the custodian and
the place of deposit of the fund. The
correctness of our construction of Sectlon
11505 is further attested by Section 11506
which requires the treasurer of the board
to make an itemized statement to the Legls~
lature of the recelpts and expenditures

of the board showing all disbursements of
money recelved from the ~“tate and from
other sources. In harmony with the construc-
tion given to the foregeing sections in
Section 11508, which regquires the board at
its annual meeting to set apart 'all money
derived from incidental or other fees pald
by students,' etc., thus clearly recognizing
that the college has funds within its con-
trol which were never in the State Treasury
nor appropriated by the Legislature.
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WITT % % 35 3 4 3¢ 3 3% 3 3 3 46 # 3% H#3 %
# % @ % % Without dburdening this opinlon
with their review, it seems sufficient
to say that in none of these statutes,
elither by express enactment or reasonable
implication does 1t appear that 1t was
within the contemplation or intentlion of
the Legislature that moneys received by
the managing boards of educatlional in-
stitutions in the nature of incidental
fees should, as a condition precedent to
their use by the respective boards, be
required to be firat paid into the State
Treasury and appropriated therefrom by
the Legislature. In the absence of a
mandatory requirement to that effect no
duty is devolved upon such boards to thus
dispose of these funds. Their duty in
the premises in the presence of that

- discretion with which the law has clothed

'~ them is to expend such funds for the col-

! lege, and account for same in the manner
required by the plain provisions of the
governing statutes.

"No reason existing for the exercise of this
court's mandatory power under the facts in
this case, the writ is denled, = i # % # = ¥

Therefore, in answering your first query, in view of

the foregoing authority, and that such moneys received from
said insurance company for destruction does not constitute
revenue as provided in our Constitution, that such money shall
not be required to go into the treasury of the State of Missouri
but same shall go to the Nissouri Society of the Daughters of
the American Hevolution, of course we are assuming that said
insurance policy did not provide to the contrary and further
that the Socliety did pay all premiums upon said policy.

Your second query is practically answered by our con-
clusion to your first query. It would be legal to use said
money to repalr and restore sald property to its former status.
However, any surplus is not, under the law and Constitution
hereinabove referred to, required to be placed in the State

treasury. In reply to your third query, we have already ans-
wered same.
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Qur opinion relative to your fourth query is that no
State official is authorized to bind the State as proposed.
Furthermore, we are of the opinion that any necessary repairs
to restore said property to its former status should be pald
out of the insurance payment which is forthcoming as a result
of said damage. We know of no way to force such expenditure
from such payment. FHowever, under the Act authorizing the
purchase of said Arrow Hock Tavern and Annex and the Contract
entered into it leaves no doubt that the lMissouri Soclety of
the Daughters of the American lievolution are obligated to pay
for such damages,

Respectfully submitted

AUBREY R. HAMVETT, JR.
Assistant Attorney General

APFROVED:

ROY MeKITIRICK

Attorney General of lissouri
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