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rhio is 1n 1~~ply to ~our lettEJr of roccnt <.late , whel'o­
in :,-ot.. r (,quest o.n opi ~ion fr01u t his depart 1aent on th.e l.Ollowi ng 
statc;.Jont of facts : 

't to. to Inopector of Oils, Geor o Lo tz c...o r , sont .. • A • 
.~.ibbs , Clrc it Cl erk of 1 aco Cou.1t., , l'iooou.ri , 
a user ' .J 1.:.ce1oo , 20- 098 , uz1d(;.1. •• ouse 3ill 51 • 
l'hc vehicles lntondcd to be covered by t 1 is li- , 
C CJ1 SC o.re road._:radors uoin[. die sel fuel . I t is 
conto • .:t)lo.tod t hat tho monthly ro,t>ort will have to 
be furn iohed by tho count.1 sho\Tln:, tho total gal ­
lons of sucl. fuel used . •rhls ls for t he ;mrpose 
of ass osinv tax a cainst the c unty w.rlch will 
p r o abl y amount to ep pr ox imatel y i lOO a month 
for roadwork on tho count y hi .. )nvays . 

"I am aoubtful as to t ho right of t be legi slature 
to asse s s such tax againot h.aoon Count y , and I am 
writin~ to~k your OJlnion ae t o whether or ~vt 
Macon Co n t ; em oo required to pay ouch to.xe s . " 

Tho .. )erti.::le 1t portio"l of .t . 3 . 516 w _ich applies to ~our 
que~ tion in ... ound in Le.ws of t.is so .J.ri 1 941 ) ace 448 , a s follows: 

11.t<'or t ho purpose of t his article: ' f otor Vehicles ' 
shall mean and include all ve.licles , e nu1neo , u a -
c ines , or uec1.n ileal contrivance s u· 1.:c are _::>re -
pelled OJ internal combus tion engines or motoro . 

11 ' .tt'uel' shall oean and lncl uc.lo all volati vo and 
inflruruaable li~uids totally refined , ~ru·tly re -
fined or"' unrefined, ( 1) 10,;) of w:_:tch ha& not boon 
.~.·vcovered \7hen the t nen:1o .. etcr r eads 347 de .;r oes 
i . and ( 2 ) 951~ of \lll.:. ch ha s not be on recovered 
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'1e.a the t~ or"luo_lC tcr rc au~ !54 dot;..r oo s 1 • ~:hen sub­
ject to c...is tillation in accordance 4. th ' u ... a..l'l ard 
r ethod of !loots for Distilla~.~ion of vasoline , 
,;aphtha, Kero s e __ e , an<.. similar I·e troloum ~ rod­

...:.cts ' ( . LJ. dcsicnation 86) o1 the At!'lcrican 

.. ocioty for J.'e.:JtL"lg Latcrialr, . • uel shall al oJo 
11cv.n and lnclude liquefied c ases which are in a 
gnsc..ous stt..vo at 60 degr ees P . at a pres~ure of 
14. 7 pounds per square inc: absolutb , denatured 
alcohol , ·ood a.lco~ol , !:.tllyl , Alcohol, ether , tur­
pentine , acotato , and products havinc; a He i d Japor 
Pnessuro of 30 ,.Jounds or uoro at lO J a.egroes l'' • 

11 ' Public Highnays' shal l mean m d 1 '1clude every 
\-;a;, or place , of \~natcvor nature , general ly open 
to the; use of the public as a matter of .ei .... ht for 
tL1e purJ?OSe of veh icular travel a nu not\71 thstand­
ing that thv sa:.1e may oe toru.porarily closed for 
the purpc;,se o1' construction, reconstruction, . .ain­
tenance or repair. 

" ' Person ' shall m.ca."l and include natural persona 
and pru:tnershi.,Js 1 flr..1s , .. ssociations, joint 
stock conpm ies , syndicatc,s , anu. corpora:. ions , 
~'1a any recelver , tr~stec , conservatvr , vr other 
officc.r q> pol:-1ted ,_)ursua.1t to la or by any court , 
state or federal ; also count · .... s , municlpalitioa , 
and other .. Joli tical subdl visions of thia state , 
s in~"l..lar or p lural ana tho td:; <- of i 1 s souri . 
The usc of the singular number shal l include tho 
the plural nUl .ocr. 

u ' Use ' shall mean O->J.d include t he conm.m. tlv:! of 
fue l b.t any per ... on inn motor vel'.:.clc for tho 
pnopulslon thereof upon the publ ic highways of 
Lhis !:tate . 

" ' U:;er ' shall mean my p erson who use a or consumo a 
fuel lli t !li ... '1. tl' is s ~.onto in a...'l'l lnt .. :~ rno.l co .. 'lbustion 
on...,ine for tho ~e ... 1eration o.r poTter to pro;»el 1:1otor 
veh icles U}o..n the pu'blic '.Lighways of this te.te . 

" ' .0uly Llcc,':lsod Uacr ' :J~llll ncan and include '1'1.J 

user hol alng an u..'1.revoked license issued under t·lla 
Act . n 
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By the definition of the tcr.n "person" s upra, thor 4 can 
be no doubt that t ..... o la\":::!alcers have i.nte-:1ded to L':lpose this tax 
o .. 1 cou...1.ties 11 cases \i'llero t hey purchase "Diesol 1·ue l 11 to be used 
in internal co .• bust ion engines for the generation of pom .. r to _Jro­
pol motor vo'"llcles on the public 1.ighways of the state . 

Your inquiry seer;!s to uO ..... ore to the atit!.orl ty of the Leeis­
laturc to 1. pose this tax on counties than to the question of he t hor 
or not the tax is imposed by the act . 

Thi~ ia an excise tax o.nd r.e think the que stio.1. of whetJ. ... c r 
or not auch a tax J·lO.J be ilnpo sed ~n the !'>tate and poll tlca.L suo­
Y.lvislons s1;1Ch as COWlties , .uunic i palities etc., has been co"'lsider­
ed by the r.up1·c..~e ~ou ... ·t of ~;his state , in the c~ se of State ox 
rel v . &Mith 90 s. • ( 2d) 405 . ~ne court in ~peaking of tho na­
ture o:rthe "Lissouri [.ales l 'ax" said 1 . c . 406: 

"~· ~: '.:· Under the so ...,enera1 dlfini tiona of the ter-... '1, 

as ·well as 14pon tb.c o.uthorl tJ of many adjudicated 
cases , we t.r.1ink lt so cl ear as not to be open to 
que stion tht..t the tax in controversy is an e xeise , 
und n ot a property , tax. . -::· ~~-" 

By tho s a.ru.c rule the tax here under conolderation is an 
excise tax . 

On the question of tho authori tJ of tho ' tate to i11.•ose tho 
provision& of tho " ~aloe Tax" on tho ~ tate an~.. its age.1cio a , the 
court in t~~ mith case oupra, oaiu. l . c . 405: 

nrt ls elo • .:.entary that the power of the Legis­
lature in Iaatter& of taxation for public ~ur-
2oses is unl~ited, except in so far as restrained 
by the [;tat.e or Federal Constit""tion or inher-ont 
lL d tations on the power to tax • .• ·.r ... ~- ·~·:;" 

If the St ate is authoriLed to make the tax applicable to 
itself and ita at,oncies then it ould be aut_lorized to l.'lako the 
tax applicable to ru1y political ~ubdlvision of the state . Also 
in tho c u o of' Etatc v . Hallenbor g- Wagner· I .. otor Co., 108 ~ . t •• 
( 2u.) 398 , 40~, the court in speaking of the authoritJ c.nd limitation 
of 1.. ho General ... sse:.:1bly to levy taxes said: 

"The i.nt.Lorent L)ower of the Ui ssour1 General Assembly 
to levy taxes , lnde)endont of constitutional grru1t , 
i3 subject o~ly to l~itations proscribed in tho 
I•edoral and • t atE. Constitutions . " 
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~. e find no provision~ of the Federal or !>t o.te Consi tution 
wh i c:1 \roul d prohi ..Ji t the state fro1n n akin'"' t 'i..J. s tax apL)licable to 
c ount i es . 

CO JCLU .. IOU 

Fro~J. the forc golne, it in t he opL'lion of th1~ uc1Jartment 
t h at t :1e Gen ernl Asso;nbly is not )rohil)ited bJ tb.e provisions of 
t :Oe .. ederal and .... tate Consti t u t1ons f rom making tho provisions 
of the 1:otor Fuel Tax i rtposed under H. n. 516 Laws of Liseouri 
1941, p ago 448 applicable to counties ~ and that the ac t doc s a Jpl y 
to counties . 

Roy McKittrick 
Attorne y General 

T•tB :A~. 

Hespoctfully submitted 

TYRF r . .3UHTOli 
Assistant Att or ney General 


