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MOTOR VEHICLES; 
PUBLIC SERVICE COMMISSION: 

Employee of Fort Leonard Wood 
transporting other certain 
em~loyees to the Fort is not 
a motor carrier" or "contract 
hauler." 

Lonorabl ... Edwar d Cusick 
l'rosccutlr g Attorney 
rul ask1 (.,ount y 
Waynesvill e , i s s curi 

Dear Sir : 

RV l l , 1 942 

FILE . 
--) 
~ 

~.o are i n receipt or your le t ter dated uay 7 , 1 942 , 
r equesting &.r. official opi nion from t .r ls departrnerJ t , as 
follows: 

"1 woul d like t o have your special 
opinion u pon the following matter s , 
to- wit: 

"Richland , Missouri , i n tbi s County , 
is approxi ~ately 25 miles from ~ort 
LeonarG. · .ood . ~'ui te a number of t l e 
inhebltarts of hichland rutd the ad­
j scent terri tory a re employed by the 
over nme1 t ir cl vil " CU1 \"7ork at - Fort 

Leoner d · ood . ~1hO~ em~loyees havo 
been co.t:"'U t1!1g under Gr a r rar 

0
Cment 

whereby socte four 01~ .fi vc empl oyee; a 
would ride in tho auto...,ocile ot: 
another employee and eacr4 pay a pe1• 
diem to the dr iver of 50~ for tho 
transnortatio, • Un ti l rece1 t l y LO 
public sorv_ce vehiclo operated ~~­
tween l\ichl a1JC1 and !' ort .ueouar d , ood . 
hec6utl y tt4o l'ubllc .;ervice Commission 
issued & cer t ific a t e of con~onlence 
aud r eco ssi ty to art in~ l ric.uo l resident 
o1' Hi chl arC. and on i.pr i l 27 , 1 942 , t h1 s 
iltdi vidual bogat ope ra tir g e. bus be-
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tween hichland ana .t: ort Leoro.rd 
v.ood and int cr:med.La te p iz1ts , pur­
suant to the Publlc ervice c ,-~isslon 
auth .,rity aforea~ic , 811C1 18 mak1I s four 
r ound tri:)s each o.ay betweeu Hi chlar.d 
an d 1-'ort Leonard \'.: ood . 

"A gr t:.at many of the emplo;,ees are 
cor tir uir ~ · to commute ln pri va to con-

-· r. ng ir tre mamlct· abov ts ooscrlbed 
and arv ope~ating along the lir~ ro: 
traveled b y the Public ~ervicc venlcle . 
" fe-, of t he ovnwr ~ of l:Jie p r1 vo.t .... vo-
j lcles purpo~e to l~ase ~heir vehicles 
to 1.. 1e oersoilS wl .:> uld 'otberw~ se be 
their passer;gers . I · 
" r! y first question i8 : Are the 01mers 
of t hese private -er~clos who ar{. trans­
portlng e m-ol oyecs on a per diem baa.:. s 
ir viols t ion o~ t..uo crimlr!al law c._ d 
thus subject to criminal prosecut vn? 

11My soc~.md qu s tion i s: .1.:: such ov:ncr 
of a private ehicle cxec~tes a lease 
to certa.ir of t i:'l.Ei c i v 111an e:..roloyoes, 
those lessees pey the agr oed rental in 
the lease ana use the vohicl~ for trans­
portation to a LQ f r om tho t r plaee of em­
pl oyment , said travel being along the 

, line serviced by the ~~blic ~ervice ve­
hicle abo' mentioned , is such o~ 1,er , 
a n<:" sr.:. t ... _~ pur·ported lessees, 'Ciolatlng 
tl::.c criminal la"' ana as s uch sub,1ect to 
cr1~1nal pr osecut:cn?" 

'!'be Publ ic vervi ce vo!Lmission l:as no po ;; ... r ovc,r 
property for pr·i va te ~,;.se , 1 t was eo L.el tL in th£~ case of 
State ex rel ~~cl...nnan ~ounty Por er & Tra1 emission ~o. , 
v . Baker , 9 . • . • ( 2o) o89 . 
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The Public ~erv~ce Commi ssion 's powers nrc 11 ,1ted 
to tLos~ cov~erred by t h6 Public Service Corwi~sion Act . 

($tate ex r ol Hutledge v . Publ ic Jervice Jo·~1ss1on , 289 s . 
r. . 785 , 316 Mo . 23S . } 

The law applicabl e to your r e quest is 5ect:on 5720 , 
Laws of J issouri , 1941, oa e 522. This sectl<-l r c.peo.led 
3ection 5720, Art icle 8 , Chapter 35 of the Revised Statutes 
of Missouri , 1J~9 , ar-d wad r e - erected for trc .~rpose of 
preventir.g tra de barriers at t ho r espect! vo stt.. te 111.es . 
~he onl y additional de!1r1t1on appears ir Section 5720 , 
~aws of l1ssour1 , 1941, supra , ir the last pr ovision of 
paragr aph (b) of the section . · 

Paragraph (b ) , of ~ect ton 5720 , Laws of ) issouri , 
1941, page 522, partially reads as follows : 

l 
11'!he t erm ' motor cs.rr'ier , t when used 
in tri s art.:.cl e , lea ns any person , 
:firm, partr.ers.t.'n , association , ;oi t ­
stoc} co~any, corporation, lessee , 
t r ustee, or r eceiver ~ppo1nted by any 
court whatsoever , operating any motor 
vehicle with or wi tLout t r ailer ot• 
trailers attached, upor any ~blic 
highway :for the t r ansportation of per­
soras or p~operty or bot '-.. or o:f pro­
v1u1ng or £urrlsh1ng such transport a­
tion service , 1'or hire as a common 
carrier: ·:- ~ ~ ~ :..· :-!· .t,: • • " 

This part of .;;JOction f->720 wc..s in Section 5720 'R . • 1issour1 , 
1959 , which was t he r c- enncted ' Laws o£ 1931 , pare 304 . 

Paragr aph (b) of Section 57~0 P. ~. Yisoouri , i 9s9 , 
was col"strued 1r Ule case of Ste to v • . itthaus , 102 s . t . 
(2d) 99 , 1 . c . 101, where the court ~ ,_r sett ing out what 
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is now pa r agr aph (b) o.f Section 5720 , Laws of t .. issouri , 1941 , 
pa ge 522 , said : 

"~ ·:: •· This dcfinitiorJ gives the 
t crm ' motor carrier ' a meani ng equi­
valent to that of a eomcon cax·r ier . 
J ehwartzman ~orvice , Inc . , v . &tahl 
e t a l . , supra . 

"ln .:>tate ex rel . vJ ?u.tlie dervice 
(.,o"lllnisSi0r , 275 ·o . 148 3 , 205 J • . l . 56 , 
42, 18 A. L. R. 754 , the lOl lovlr.g 
from 1 ' "yman or. J.'ublic uervice 0or pora­
tions , 227 , was quoted with approval: ' 
' he Iundamer tal char act eri s tic of a 
public call i n.:; is irldl seri.D:ina te deal ­
i ng with the general public . As caron 
Al dercon said in the leaciir~ ease : 
"Everybody who undertakes to carry for 
any one who a :..ks him is a common carrier. 
Tho cri terion i s wh~ther he carries for 
par ticular per~ons or ly, or whether he 
carri es for every one . If a man hol ds 
himsel f out to do it for every one who 
asks ni m, he is a common carrier ; but 
!!: !:!!!. ~ !!Q.1 do ll f2!: ev ry or:e , but 
cai r ies for you &Ld me only that !! a 
matter of special c.)rtract . 1• :~o{;:; • ' 11 

(Underscor irJt> ours . ) 

Under the· facts in your r equest , and accord"' ng to 
tho abo~e hol din& the emol oyee who hauls other specific 
empl oyees to l.'ort Le r ard uood is not a 'tcommon carrier" 
for t he r e& son that he ~ s not offeriLg to carr y ever y 
one , but carri es 01ly specifi c persona to t he place where 
he is emol oyed. 

Tho court i n the abovo case has held t hat where 
t he opc:.rator of the motor veh icle hel o. h i msel f' out a.s a 
carrier of either r;oods or per .... ons to anyone who woul d 
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empl oy him he would then come within the Pub. ic &crvice 
Commission Act . ~he court , i n that ins tance, s a i d : (l . c . 101 ) 

"' * -::- ·~ This regular course of public 
service wit hout r~spect of persons 
makes out a plain case of public pro­
fession by r - ason of the inevitable 
i nf urer ce which the general public 
will put upon it. "One transport1r:g 
goods from place to place f or hire , 
for such as see fit to employ h i m, 
whether usually or occasionally , 
rhether as a principal or an i nci­
dental occupation , is a e~ on 
carrier. '' ' ·:~ ~e * i:- 0 

.he mai n question is whether or rot the owr1er of 
tho automobile is deali~u as a carrier for tr~nsportation 
of persors with the public , or whether or not he is dealin.s 
as a carrier of psr sons for transportat1or with specific 
per sons . In the ease or btate v . \'litthaus , supra , the 
court , i n passir.g upon that subj ect said : (1 . c . 102) 

"* · ~ *We are dealing with a case 
here the carrier made the trarsrorta­

tion of househol d goods part of its 
regular busi ness , adverti sed that 
busiress i n a ~ay ~o sol icit custom fro~ 
the gereral public. An unavoidabl e i m­
plication arises that it hol ds itself 
in readi ness t o engage with any one 
who might appl y . ' The essential feature 
of a public use is that i ~ is not con­
fined to privile,~ed i ndividuals , but is 
open to t he i ndefirite publi c . It is 
this indefinite or unrestricted qua l ity 
that gives it its public character . 
Vfhi t e v . Smi th, 189 Pa . 222 , 42 A. 125 , 
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43 L . R. ··A. 4t~8 . ' lt follows that 
the use must be so eAtePa've as, to 
impl y an offer to serve all of the pub­
l ic , or that thtJre be othtn· circumstances 
from which it may be r easonably infer red 
that the carriet• was undertaking to servo 
all to the ljmit of his capacity. Ono , 
however , does not b&cot a ublic car­
r ier becnuso he is enti t_;ed e>..clusi"\cly 
in trausporting person or -,r">ncrty or 
becc..ua& the perso11 or r o s vit on ho 
ser ves take all his facilities . The 
test i~ whether he has invited the 
t r ade of the public . ' Kl awansky v . 
Public Ser vic e Co~ission , 123 Pa . Su­
per . 3?5 , 187 A. 248 , 251 . But , ' the 
publi c aoos not mean everybody all the 
time . ' Spontak v . ~bl1c Service Com­
missioo , ?~ Pa . Super . 219 , loc . ~it . 
221 ci vii.g Peck v . Tribune Jo ., 214.i 
U. S. 185 , 29 s . Ct . 554 , 53 L. ~d . 
960 , 16 Ann . Cas . 10?5 . 11 the car-
rier carries eoode as a public employ­
ment , undertaking to car r;y .goods for 
oersons genernll y , and holds himself 
out to the public as ready to engage 
in that bus1 ess as a businoss , and not 
as a casual occupntion, he comes within 
the defl~ition of a common carrier . Story 
on Bailments ,- sec . 495 . 11 

~h~r~ io no question but Lhat paragraph (b) of 
~cot ion 6?20 , Laws of l..issouri , 1941 , s upra , OJ l y e •'pl j ~s 
to "motor carriers " and not to "cor trsct haulers . '' I t 
was so held in the case of State v . Janderson , 128· ~ . \ . • 
( 2d) 2?r1 , Par . 2 , v;here the court said: 

"It iu tl1o contentior~ of ttc pr·osecu­
tion in th1e case , whi~n co1 tention e 
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t hink is correct, that the word 
'carrier' i n clection 5277 means 
' common carrier ' , and not ' con-
tract hauler ' as def:lr.ed i n vee tion 
5264(c} of tho s amo act . lt is our 
conclasioz that the rQvisions of 
~ect~>n 5277 apply to co~on car­
riers orly nrd not to contr act haul ­
ers . 'fl1e evide£ ce clearly slows that 
the dofor.dant did not ma¥e application 
£or a certificate or permit within 
ni.bty uays after tho pr e sent law rt 
lrto ofr ect , as provided bf. the lat t er 
part of said Sect ior 5277 . ' 

Paragraph (c) of ~ect or 5720 , Laws of issouri , 
1941, Page 522, r eads as follo~e: 

11 J.he t e rm ' corJtrac t hauler , ' when 
used in this article , means any 
person , firm or cor poration enca ed, 
as his or its principal bus iness , in 
t he tran sportation for compensat ion or 
hire of pcrsor..s and/or pr operty fo r a 
particular perso~ , pvrsor s, or corpo ra­
tion to or f rom a parLicular place or 
places under special or individual agr ee­
ment or agrt.. oments ar d not oneratirg as 
a com 1on carrier anc not operatiPJ ex­
clusively withir t he corporate limits 
of ar incor porated city or town , or 
exclusively ,, i t hil• tho cor porate limi ts 
of such city or town and it s suburban 
terri t ory as herein defined . " 

It wil l e specifically noted that Paragraph ( o) cor ta1r1 s 
the 1'ollowing phrase : 
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nThe term ' co( Lr" c t hauler,' "¥hen 
used in this erticle , oans any oerson, 
fir~ or corporc.tlvn cngt""Cd , .£1! his 
.Q.r it~ t>rlnci.IWJ:.. business , . .- -:.7 

Under t!e facts in your requc~L , JOU stotc that four 
or five emploJees comMute fro~ Richl ar.C:. to .-ort Leonard 

ood in the car 01 unotr~cr employee . e are ~r3suml~g that 
the emyl oyee , wl:.er carrying the other e .. l oyecs to Io'ort 
Leonard ood is.al so employed at the ort and performs his 
duties at. L.be seme time the o ther emrlo}cea do . 

~inc& the car rying of the other em loyeee is ~ot 
his pr1nc1rel bus:ness he is not considered ·s.s a 11cortr act 
hauler . " i 

Paragraph (c) of ~ection 5720 , .sunrt.. , la unambigtious 
and requir~s no cons ructi?n. Under the holdin~ in the case 
of State v . V ittl~us, supra , it is a auest or. of fact as 
well a s law, whE.. ther or not tlle o~n er of the automobile, as 
described in your request, is dealing with the public a t 
l ar re , or 1th certeir. individuals . l.f he is dealing ·with 
the public at large he come~ ~1thln the powers of tho Public 
Service Conm11 ssion, as set out i n ~ection b726 , paragraph 
{d) , of the Revised Sta~Jte s of Eissour1 , 1939 , which gives 
the Pub) ic Service .ommis,iol"l power over contract haulers , 
but , sir-ce we are L.olding that tli.c employee is r.o t a "motor 
Ciu•rier , 11 a3 defired by Soction 5720 , supra , nnd sir co he 
is not a "c01:tr act hauler , " as set ott ir. paragraph (e) 
ot said ~oct~ or t>720 , su":>r~ ... , l .. c ..locs r.ot come r11 thir the 
powero of tho Public ~erv1ee vomm1s31on. 

COt CLUSIOl 

In answer to your fi r st cuestion, it is the cor ­
elusi on of this departj,IlerJt that o rrer s or privet(. vehicl es 
who are e"l:ployed at , ar.d aro employees of, L"ort Leonard 
~ood themselves , and who are transporti~g emplcyee s on a 
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per diec basis, but when such t r an s portation is ~ot the ir 
principal bu s i ness, are rot subject to criminal prosecuti or1 
under ~~ Public Servi ce Commi s s i on Act~ for t he r casor 
t ha t i t i s a mat ter of ~mecial cortract 1fi th cert ain ir.C.i ­
viduals ar.d is no t the promiocuous hauling of the public i n 
ger.eral . 

In answer t o your second ques t ion , i t is Lhe opl r ion 
or t his denar tmert , that , sirce the empl oyee of - ~ort leonard 
\ ood is not a nmo tor carrier" and is not a "contract hauler , " 
the other employees who enter i n t o an agreement wi th him 
for trar sportation or a per di em ba sis are not subject 
to prosecution under t he Public Service ~ommiss1on Act. 

Re spect f ully submit ted 

V •• J . BUitKE 
Assi stant Attorney Gener al 

APPROVED: 

ROY LlCKl'l''.i'R CK 
Attorney Ger1c ral or Missouri 

VJB:RW 


