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March 24 , 1942 

FILE . 
Uon; L . Cunningham, Jr . 
Prosecutinb AttorneJ 
Camden County, 1.10 . 

Dear Sir: 

This is in repl y to your letter of recent date 
wherein you sub~lt the question of whether or not the 
apeciai l~vy of taxes to pay the levy ordered by the 
Circuit Court by the provisions of Section 11041 !{ . S . 
L1o ., 1939, are subject to the limitation proscribed 
by the constitution. 

The authority for such a levy is f ound in section 
11041 H. s. 110 . 1939 which provides L"1 .,Jart as fol lows : 

"No othE:.r tax for ony purpooe 
shal l be assessed, levied or collected, 
except under t he fol lowine limit­
ations and conditions , viz . : The 
prosecu t ing atton1ey or county at­
torney of say county , upon the reques~ 
of the county court of such county-­
which request sho.ll be of record with 
tho pr oceedings of said court , and 
such court be ing fi~st satisfied that 
thero exists a necessity for tho ao­
sessment , levy and collection of other 
taxes than th-..~se enumerated and speci­
fied in tho ~rccedine section--~hel l 
present a ~etition to the circL: t 
court of hi s county, or to the judge 
thereof ln vacation, sett lng fort h 
t ho facts and specifying the roaoons 
why such othor tax or tax~ s shoul d 
be asses sed, levied and collected; 
and such circuit court of judge there­
Of, upon be i nc satisfied oft ho ne ces­
si t ., for such other tax or t axo s 1 and 
t ha.t the as st-s sment , levy and collection 
thereof will not bo in conflict with 
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the Consti tuti.on and laws of' this 
state , shall make an order directed 
to t he county court of' such county , 
cowmanding such court to have a~se ~ sed , 
l evied and collected suc.~.1 ot her tax or 
taxes, and shall enfor ee such or der by 
mandamus or otht: rwise . Such or der , 
when so gr~~ted, shall be a continuous 
order , and shall ru thorize the annual 
assessment , levy and collectio~ of such 
other tax or t axes f or tho purpose s 
in the or der mentioned and specif ied, 
and until such or uer be modified, set 
aside and annulled by the c i rcuit court 
or judge t hereof' granting the same : ~l- -;:-
.. ,.. -;,,.. ..... -;,; .. ._.· ~~ ... 6~ -:;. •n {,· ""n ....... -:~ -•• - -;... ....... ~'" -.=- .. :, n 

It will be noted t nnt t ... i s 1... w spe c lf'ically pr ovides 
t hat t he court must be satisf'ied t hat the l evy which he ordered 
made will not be in conflict with the Con s titut ion of t hi s 
s t ate . The section of the Constitutivn which ,;ould l ir.lit such 
a levy , i f it may be lmited, is section 11, article 10, 
which provides i "l part as fo llows: 

"Taxes for county , city, town and school 
purposes may be l evied on all subjects 
and ob jects of taxat_on ; but t he val­
uation of property therefor shrll not 
exceed the valuation of' the same property 
i n such town, city or school district f or 
State and county purpose s . For county 
purposes the mllLUal rate on property, in 
counties having s i x mil lion dol lars or 1.ess , 
r' . 1 , not, i n the agere g . te , exceed fif'ty 
cents on t he hundred dollars valuation; 
in counties having six million dollars 
and under ten n 1111on dollars , said rate 
shall not exceed f orty cents on the hundred 
dollars valuation ; i n countiea havi:~ 
ten 1~1111on dollar~ and unuer t h i rty 
mi l l ion dollars, said rate 3hall not ex­
ceed fifty cents on ULe hunured dollars 
valuation; and in counties having t o irty 
million dol l ars or moro , said rate shall 
not exceed t hirty- f i ve cents on t he 
hundred dollars valuation • .. ~~ ~ .. - ft'" 
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Your i nquiry ~oes to the questi on of whether or not 
such a lovy is limited by the f ore t.;oing provision s of the 
Constit ution. In the case of Brooks v . Scr ultz, 178 Uo . 222 , 
t he question bef ol·e t he court wa s whether or not t he "library 
tax" wh i ch the city wa s aut horized t o im9ose , was limited 
by the f oregoing conSitut i onal provis ions. In that case the 
court said, 1 . c . 228: 

"In the case before us, t he city !md 
already levied a tax of fifty cents 
on t he hundred dollars valuation of 
taxabl e pr operty i n its jurisdiction; 
tha t was the l 1L1i t of 1 t s taxing poYier, 
and therefore thi s special tax of 
two mills on the dollar for library 
pur poses is i llegal, unless it can 
be brought , as r espondent seeks to 
bring it , within the exception which 
authorizes , under given circumstances, 
an increase in tho rate of taxation 
for school purpose s . " 

The act authorizine; tho "library t ax" was st a tutory 
and in the above case t he court ba l d that t his tax was l imited 
by th~ provisions of said section 11 of article 10 of t he Con­
stitution . 

Said Sect_on 11041 R. s . ~o . , 1939 was bofore the Supreme 
Court in St ate ex rel. Philpott , Collector of Revenue, v . St. 
Loui s- San Franc i sco Railroad Co~pany , 247 , S . \t . 182 . The consti­
t utionality of the l evy t hore i nvolved was not in issue because 
it was for onl y t h irty cents on t he one hundred dollars assessed 
valuation . The que s tion of .whet her or not t his section was lim­
ited by what is now the provisi ons of section 11046 R. s . Mo., 1939 , 
which prescribes a l imit t o whi ch tho county court nay g o in 
making a l evy,was at issue . In that case t he court said at 1 . c . 
184: 

"The revenue collected to pay past 
indebtedness must be applied to that 
pur pose and may not be a pporti ned 
under section 12866 for current county 
expenditures . State ex rel . v . Hortgoan, 
1 49 r.1o . 290 , 297, 50 ~ . \1 . 8 1 1 . Curr.ent 
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co~~ty expenditures , mean expendi-
tures for t he J e nr for which the 
taxes were levied. Stat~ ex rel . 
v. ayne , 151 Mo . 663, 673 , 52 s .~ . 
412 . The only tax t h c.t o. county court 
may levy on its own initiative is th~t 
for the payment of county current ex­
penditures , as authorized by section 
12859 , R. &. No other tax for any 
purpose shall be assessed, levied or col­
l ected, except as authorized by sectiun 
12860 . In this case the · additional 
10- cent levy was uade by the order of 
the circuit judge 1n vacation. 

".Hespondent contends that svction 
12865 , as amended by the act of 1921, 
pl aces the 11mi t on the tax that may 
be levied by the co~~ty court for 
county ~urposes in any one year. This 
section as mnenaed has no relation 
to t he special , additional levy that 
may be ordered! by the circuit court 
or judge in vacation under the author­
ity of section 12860. These sections 
have different objects and purposes ; 
that of one in to raise revenue tOJBY 
curren t expenses , t hat of the other is 
to p ay past indebtedness . One is a gen­
eral, the othe r a special , statute in­
graft ing an excepti on on the former . 
•To the extent of any necessary repug­
nancy between them, tho special will pre­
vc.il over tho general statute .' ~· ~ ... ·:. -;, " 

While this cace is not authority on the question, it 
does shed some light on the rurpose of tho levy authorized by said 
section 11041, namely, to raise revenue to pay past indebtedness . 
Even if the provisions of said section 11041, did not specii'ic­
ally state that it is subject to the ~revisions oft he Consti­
tution , the same principle woul d apply bec ause , we t~ the 
Co1Jnty Court or the Circuit Court 1n making the levies for cur­
rent and past indebtednesses , i s still subject to the constitu­
tional provisions . 
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CONCLU~ION 

From the foregoing , it is t herefore the opinion of 
this Department , that the levy authorized by Sect ion 11041 
H. s . L.o . , 1939, must be made subject to t he provisions of 
Section 11 , Article 10 of the Constitution of Missouri , 
and that t he total ruaount of t he levy made by the County 
Court for current county expenses and the Circuit Court for 
past indebtedne ss, ~ay not exceed the amount authorized 
by said Section 11 of Article 10 of the Constitution. 

APrROVLD: 

ROY ?.tcKIT?RICK 
Attor ney General 

T\iB : A:i 

Respectfully submitted 

TYRE y;_ BURTON 
Assistant Attorney Gener al 


