St Conservation Commlission suthorized
[N CON ISSION: to furnish surety bonds to cover
SH ATD GAIE RVGULATIONS: distribution arents in the sale of

bhunting and fishing nermwits.

Conservation Commlssion \Y
Jg??‘er:ﬁn City Fl L E D

Missourl
Attention: MNr. T. T.Bode, Director / 7

Gentlemen:

Thie will acknowledge recelpt of your request, under
date of December 11, as to the legality of the Conservation
Commiesion of the State of I'lssouri, taking out a surety bond
on the county clerks in this state as distributing agents for
the commission in the sale of ‘unting and fishing nermits; and,
the commission naying oremiums on same.

Section 16, Article XIV »f the lissour! Constitution
ereates a Conservation Commission of the State of lissouri. Tris
section reads ns follows:

"The control, management, restoration, conser-
vation and regulation of the ovird, fish, game,
forestry and ell wild 1ife resources of the

State, 1lncluding hatcherles, sanctuaries, refures,
reservations end all other n»nroperty now owned

or nsed for saild nurnoses or hereafter acqulred
for sald nurposes and the acqulsition and estabhlish-
ment of the same, and the administration of the
laws now or hereafter nertalning therato, shall

be vested In a2 commlgsion to be %nown as the Con-
servation Comnlssion, to conskt of four members to
be apmwolnted LUy the Covernor, not more then two

of whom shall oe membersa of the same politlecal
party. The commissioners shall have “nowledge

of end interest in wild 11fe conservation. Vacan-
cies shell be filled by appointment by the Cove
ernor for the unexnired term within thirty deays
from the date of such vacancy; on fallure of the
Covernor to fill the vacaney within thirty days,
the remaining commissioners shall f£111 the vacane
ey for the unexoired term. The first members of
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sald commission shall %e aprnointed for terms,

as follows: one for a term of two years,

or until his or her successor 1s aprointed and
mualified; two for terms of four years, or until
their respectivc successors are apnolnted and
qualified; one for a term of six years, or

until his or her suvecessor 1s spnointed and
qualified. Upon the exniration of each of the
foregoing terms of sald commlssioners, a suce
coagssor shall oe apnolnted by the Covernor for

a term of s'x ysars, or until h1s or her suce
cessor is spnointed and quallfied, which term of
#ilx years shall thereafter be the length of

term of eac' member of sald Comnission. The
meanbers of said Commission shall receive no

salary or other compensat’on for thelr services

ag such. The members of the “Yommission shall
recelive thelr necessary travellng and other ex-
nenses incurred vhile actually engaged in the
disorarce of thelr officlal duties. S5aid Com=-
mission shall have the power to scquire by nur-
chase, gift, eminent domaln, or otherwlse, all
rroperty mecessary, useful or convenient for the
nse of the Commission, or the exercise of any of
its nowers hereunder, and in the event the right

of eminent domain 1s exercised, 1t shall be ex=-
erclsed in the same mamner as now or hereafter
rrovided for the exercise of emindnt domaln by

the State Nighway Commission. A Director of
Conasrvation shall be spnolnted by the Commission
.end sueh Alrector shall, with the anproval of the
Commisslon, #pnoint such asslistants and other em-
ployees ss the Com:ission may deem necessary. i‘he
"ommigslon shall determine the qualifications of
the director, all ssaistents and smployees and
shall fix all =alaries, except that no commissioner
shall be eliginle for sueh epnointment or em-
rloyrent. The fees, nonles, or funds arising

from the operation and transactions of said Com-
mission and from the apnlication and the adminis-
tratlion of the laws and regulations nertaining to
the bird, flsh, zome, forestry and wild 1life resources
of the State and from the sele of property used for
said purposes, shall be expernded snd used by sald
Com~ission for the control, management, restoration,
conservation and regulation of the bird, fish, game,
forestry and wild 1ife resmurces of the State, in-
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eluding the nurchase or nther acqulsition

of prorerty for sald purposes, and for the
administration »f the laws nertaining thereto
and for no other -urpose. <1he general assembly
may enact any laws in ald of tut not incon-
aistent witl: the orovisions of this amendment
and 2ll existing laws lnconslstent herewith
shall no longer remaln in force or effect.

This amendment shall be self-enforcing and go
into effect July 1, 1937."

Thils amendment pgives the Commission almost unli~ited
nowers to control, regulste, managce, restore and conserve wild-
1ife in the State of lMissouvri.

In State v. “ode 342 lo. 162 loc. cit. 168, the court, in
holding thet the conservation amasndment »revalls when any con-
stitutional amendment is in direct conflict with sald amendment,
such =8 Section 10, Article VIII of the Constitution of Missourl,
and that the latest expression of the peonle shall prevall, said:

"Relator does not contend that the pnearagraph
presents an ambiguity, and it is admitted that
the word 'determine,' ss cormonly used, means
to conclnude, settle, decide and fix. If so,

the paragraph, standing alone, suthorizes the
commissinon to settle the necessery qualifications
of a director. '@ do not understand the relator
to otherwise contend. Ie argues only that the
paragraph should oe harmonized with Section 10,
Article VIIT (which reauires a residence of

one year) by Interpolating after the wo'd 'de-
termine' in sald pararraph the words 'subject
to the provisions of Section 10, Article VITI.!
Ye are familiar with the rule that the proe
visions of the Constitution should be harmo-
nized. TIowever, if seld vnaragreph !s unambige
vous and In direct conflict with Seetion 10,
fthe amendnent must prevall because 't 1s the
latest expression of the will of the people.!

In other words, we are witrout authority, absent
an amblguity, to resort to interpolatinon. In
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this situation *'the rule as to harmonizing
inconsistent provisions' is without appli-
cation, # # 3 ¥ s ®"

Also, in parsh v, Bartlett 343 lo. 6526 loce. clt. 539,
the court, in holding that the Conservation Commisslon shall
promulgate rezulations necessary for the control, regulation,
management, restoration and conservation of wildlife in the
State of liissourl, sald:

"The sovereign people having enlisted the Con-
servation Commisslon as the constitutional
agency to exercise the powers and functions
granted in Amendment To. 4, it 1s not our funce-
tion to consider or to determine the wisdonm,
the expedliency or the policy to be executed by
that body. LDut we are properly concerned with
the questioned validity of the Amendment. ror
the reasons announced we find the validity

to be absolute,

"Ffurther, and in reference to the operative
effect of the Amendment, and its contained dec-
laration th:t 1t 1s self-enforeing. It seems
clear th:t there is no incongruity in the
situation created by it through a rightful

and permanent entry into the legislative field,
as in the present instance, for the attainment
of the Amendment's objective with the harmonious
and invited co=-operation of the Leglislature, so
far as may be necessary or helpful, by the
latter's future enactment of laws relating to
that objective. 1o doubt should be entertained
of the willingness of that body to co-operate
with the Lonservatlon Commission ln the manner
just stateds &nd tne former will doubtless
need no reminder that, apart from the sAmendment,
the Constitution lays upon that body a duty to
at least 'pass all such laws as may be necessary
to carry all amendments of the Constitution
into effect.'™
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"There can be no question but that the Amend=-
ment in express terms repesled all e-isting
laws inconsistent therewith. Ve think the
question ‘ere is whethor there remain sufflcient
existing laws not ‘nconsistent therewith. And
the correct answer is determinative of self-
enforcement. The answer 18 yes, conditinned
vpon whether there stlll exist fixed penalties
established by statute and now sprllcable to
violations of rules and regulstions established
57 the Conservation Commission. It has been
held that such a provision for such additional
legislation as may 'ald' the overetion of the
cmstitutional amendment does not hold it in
abeyance untll such legislation is enacted,

the word 'ald' signifying to support, help or
assist. (State ex rel. “lark v, Harris, 74

Ore. 573, 144 "ac. 109; sce 12 Cyec. sece. 106.)"

it

TR E T E R E ORI IR SR NN
"The term 'regulate' will be sufficient for the
moment. It includes ordinarily the means to

ad just, order, or govern by rule or established
mode; direct or manape according to certaln
standards or rules. (Sluder v. St. lLouils Transit
COQ’ 199 NMDe 107, 88 S.W. 648' 5 Lo Re 1-'.0 (P'.So)
126.) Regulatlion and leglslation are not
synonymous terms. (In re Y. /s Indiana Tel. Co.,
201 Ind. 667, 171 '« E. 55, 70.) Reguletion 1s
comprehensive enough to cover the exercise of
avthority over the whole subject to be regulated.
(Southern Rallroad Co. ve ‘ussell, 133 Va., 292,
112 sS.T. 700, 703.)

"Tt will ve remem.ered that in the Lody of the
Amendment the word 'laws! occurs twice and 1is
thereln definitely related to the ILegislature
or to the legislative power, while the word 'rer-
ulate! and ltindred words are atiributed to the
administrative nower and dutye Also, as pointed
out in our citation of the CGrimaud ca-e, supra,
runitive laws or lasws fixing nunishment as for
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violations of administrative rules are solely
referacle to the legislative power and func-
tion, end, on the other hand, administrative
rules may have the foree of law 1n that vio=-
lations thereof are nunishable as rublie of-
fenses. lience 1t follows that unless there
be existing statutes that are not inconsistent
with the Amendment but which do in effeect fix
punishment for acts or conduct thet may falrly
come within the purview of some rule or rules
eatablished by the Conservation Commission,

it cannot be sald that the Amendvent is com-
vletely self-enforecing; Iif the situation be
the opposite, our conclusion will be the op-
posite.

# % % B ¥ O® % % & W AN W NN RN NN R

"The Came and Fish Code, to which reference

has been made, comprises more than one hundred
sectlons. It 1= probable that among them,
sections may be found here and there which were
not inconsistent and not so repealed, and doubt=-
less other sections that, with slight change
might readily be re-enacted. Tut that 1s not

of present concern. # & # 4 % % & & % % @ #"

Under the old Fish snd Came Department, prior to the
ereation of the Conservaetion Commission, the county clerk was the
anthorized agent by statute for the sale of hunting and fishing
permits. lNo one questioned the fact, st that time, thet such
clerk in selling these nermits, was liable for sald funds as
a result of any sale of said permits and his officlal bond poro=-
tected the State of liissouril for any deficiency for which he
misht be responsible, over the state.

It is our contention that In view of Section 16, Apticle
X1V, supre, the two cases construirg sald amendment hereinvefore
referred to, indlcate that the Conservetlion Commission may promule
gate any regulation necessary to carry out the functions delegated
to that body under sald constitutional awendment, except the authority
to enact venal provisions for violation of =aid regunlations shall be
reserved in the General Assembly. The Conservetion Commission
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has unlimited authority to adopt regulations such as the
appointment of agents for the sale of said permits. It is
barely possible that such clerks, under certaln regulatlons,
could not properly distribute and sell same 1in such a case

and certainly the commission could adopt sueh regmlations

thet would permlit the sppointment of persons better gualified
to distribute said permits. There 1s nothing penal about such
regulations.

In anticipation of nlacing these agents under surety
bonis on and after January 1, 1943, and in view of the fact
an insurance company informed the comnission that they could
furnish a surety bond for this nurpose, describling same and
fixing the penalty for same, the Conservation Commission
adopted the following regulation to Lecome effective as of
Januray 1, 1543.

"Sece 30, DISTRIBUTINC AGENTS, == The Consere
vation Commission hereby designates and apvoints
the clerk of the county court in each county

and the license collector of the eity of St.
Ioulis as distributing agents for such permits

es may be stipulated by the Commission, provided
that every sueh clerk before he enters upon the
dutles of his office shall agree to enter into

e bond, provided by the Comhisaion and payeble
to the State of lilssouri in a sum to be fixed
and approved by the Commission. The bond shall
be conditioned that such dilstributing agents
will faithfully perform such duties as may be
delegated to such agents who shall accept, re-
ceipt for, and remit to the State Treasurer at
the close of each month, all moneys derived

from the distribution of such permits, less and
except sueh personal service fees as are herein
specifically provided. The Comnission reserves
the right to designate additional distributing
agents whose dutles shall coinecide with those of
the elerks of the county court when acting as
distributing agents whosshall before entering
upon such duties enter into a beond as hereinabove
provided for clerks of county courts when acting
as sueh distributing agents for the Commission.
Distributing agents are auvthorized to charge and
collect the service fee of fifteen cents (15/)
for ecach permlt distributed and such additional



Conservatinn Commission 8. Necember 16, 1942

distributing agents so designated by the
Commission shall accept, recelpt for and
remit to the Commission at its office 1n
Jefferson Clty, at the close of each month
all moneys derived from the distribution of
such permits, except the rermitted service
fee. Distributing sgents shall, at the time
of furnishing a rermit, furn!sh each nermitee
a copy of the Wildlife and Forestry Code sup=
plied by the Commission.”

The above regulation and the conservation amendment 1s
ample authority for the rurehase of such surety bond. It has
been held that a veluntary bond not authorized by ahy statute,
1f 1t does not contravene public vpolicy, is valid also. It is
well established law in this State, that 2 bond ta%en by a
public officer in attemrt ed compliance with a statute 1s good
as a common law bond even i1f 1t falle short of filling the re-
quiremients of the statute. See Furton Meehinery Company v. Ruth
196 }¥o. l. ¢« 4653 also, Howard County v. Fayette Bank 347 lio.
932 . i =

We are also familiar with that »rineciple of law, that
in the absence of statutory authority of some Irind anthorizing
such bond, thet the state 1s not liaeble for the premiums om said
bonds; and that sald rremiums, if paid, may be recovered at a
later date. Put since the Conmservation Commiassion 1s authorized
to control, regulate and conserve all wildlife in the State of
lissourl, as well as expend the money derived from ssld management
and being the only body authorized to spend suck moneys, avparently,
it 1s 2 loglcal and reasonable coneclusion thet $the qualirfied
voters in the State of Missourl, when enacting the conservation
amendment, fully expected the com:ission to do the wise and ex-
pedient thing and to meke proper appointments for sueh distribu-
tion and sale of permits; end, likewise to protect sald funds
while in the custody of the distribution sgents, by requiring said
agents to Le covered by surety bonds. Such regulation requiring
sald agents to be covered by surety bonds is Just as necessary
for the protsetlion of =aid funds as it is to control and regue
late wildlife, for without such funds there could be no regulation
end control of wildlife by the commission for this is the only
avallable method by which the commission may receive appronristions
to carry on the dutles under the conservaetion amendment.
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Therefore, such regulation, effective as of January 1, 1943
1s 1n effeet and for all purposes of the same effect as legls-
l&ion enacted by the legislature.

Seetion 3238 R. 3. Mo. 1939, authorizes the nurchase
of such bonds by the commission when such agents are required
by law to furnish seme. Thils sectlon reads as follows:

"Thenever any offlcer of this state or of

eny department, board, bureasu or commission

of this state, or any deputy, appointee,

agent or employee of any such officer; or

any offiecer of any county of thls state, or

any denuty, eppointee, agent or employee

of any such officer, or any officer of any
incorporated city, town, or village in thls
state, or any denuty, appointee, agent or
employee of any such offlcer; or sny officer

of any department, burean or commission of

eny county, clty, town or village, or any
deputy, appointee, agent or employee of any
such officer; or any officer of any district,
or other subdlivision of any county, or eny
incorporated clty, town or village, of this
state, or any deputy, eppointee, agent or
employee of any such officer, shall be re=
quired by law of this state, or by charter,
ordinance or resolution, or by any ordex of =any
court Iin this state, to enter iInto any offiecal
bond, or other sond, he may slect, with the
consent and approval of the governing body of
such stste, department, board, bureau, commission,
offielal, county, city, town, wvillage, or other
pralitical subdivisinn, to enter into a surety
bond,or bonds, with surety company or surety
companlies, aunthorlzed to do business in the state
of Rissourl and the cost »of every such surety
bond shall be pald by the nublic body .protected
thereby."
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CONCLUSION.

Therefore, in view of the conservation amendment grant=-
ing d most unlimited authority to the commission to regulate,
control, manage, restore and.conserve wlldlife in the State
of Missouri, and the above Regulation, Section 30, promulgated
5y the commission, effective as of Janmary 1, 1943, it 1s the
opinion of this Department, that a surety bond eovering such
agents as the county clerks In the sple and distribution of
hunting and fishing permits, constitutes a valid bond and
the commission 1s suthorized to vurchase same, wnder Section
3238 R.S. Mo. 1939.

Respectfully submitted

AUZREY R. EAIMETT, Jr.
Assistant Attorney Cenersl

APPROVED:

ROY WcKITIRICK

Attorney Ceneral

ARHA ¥



