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... ' \'V FILED 
:as so nri 

\ ttentlon: ~~ . r . T. Bode , Direc tor 11 
Gent l emen : 

Th is will acknowledce r ece ipt of your r eque st, under 
date of Dece~ber 11, as to t he lerality of t he Con aer~ ation 
Commif:l sion of the Stat e of is sour i , ta'.{int:· out a sure ty Jond 
on the county c l erks in t his stnt e ns di stributing a ents for 
the comm ission in the sale of ~untin - and fisrtnc nermits; and , 
t he commission naJ ing premiu~s on sa~e . 

Sect ton 16 , Article Xi V ~f t ro . issouri Constituti0n 
create,. a Conser v-tt ion COm-' is s"on of tho State of is s'luri. Tl•is 
sect!on reads PS ~ollows: 

---

"The control , W~anare~ent , restora tion , conser­
vation and r egul ation of tr-o Jird , f ish , ga~e , 
for e stry and all vilo life resources of the 
St nte , including hat -::heries , sanctuaries , r efu .,.e s , 
reservations snd a ll other ~ronerty now owned 
or n sed f or said nur noses or hereaft e r acquired 
f or said uurposes and tho acquisition and establish­
ment of the same , and tre nd~inistrat ion of the 
l aNs now or her eaft e r nert alnlng thereto , Shall 
be vest ed in a co"l..,.. is <li'm to .)e 1{1"\own as t}'le Con­
sorvat~ on ~o~ ission , to con~t of four Me~bers to 
be o~~o inted y the Gover nor , not ore t ren two 
of' \•·hor'! sha ll )e rnemJer 9 of' the same noli tical 
part y . Tho co~'"J'U issioners shr.ll have 1-:nowl odge 
of end inter est in vn l d lifo con se r vation . Vacan­
cies srnll be filled ~y ap~ointnent by the Cov­
e r nor for tre uneYnir f'd t er m \"11thin t l 1rty day s 
froM tre dat e 0f sue}"! vacancy; on ~n, lu,...e of t he 
rovor nor to fi ll the vacancy ·,, 1 t h i n t' i rty 1aJ s , 
the re~n in"nr co~issioners shall fi ll the vacan­
cy for t re unexnircd term. The first 1embers of 
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said com~i ssion snell ~ e opnointed for terms # 
a~ fo l lows : one for a term of t wo year s # 
or until h is or he r successor is cp~ointed and 
aualified; two ~or terms of fmlr years # ar until 
t hei r r espect ive successor s nre spnotnted and 
Qralif1ed; one f or a t £>r "t of s ix years # or 
until l· is or i•er s11ccessor is B.!)T)Ointed o.ai 
qualified. ~pon the exoirar.ion of each of the 
foreroi ng terms of said commissi oners ~ a suc­
cessor shal l >C np ~ ointod o~ the Cover nor f or 
n term "1f s · x :'"8 ar ~ , or "ntil ' is or rer suc­
cessor is a..,..,oin ... ed and quo lified# w1.,i ch tern of 
six years shnll tl''e r cefter be the lengt h of 
term of eac' memoer of said Co~ 1ssion. ~be 
~embers of said Com~ission shall receive no 
salar y or other co'Tipensat ·on f or the.ir sarvices 
9 s such. The •rem"::>er s of the Com.l'!'l.i ssion shall 
"""'ece 1ve tho r ne"essary trave linr and other ex­
nenses 1nct~red \h ila act ually enP,&eed in the 
d~ sorrur~e o~ t heir official duties . Said Com­
rnis s ion sro 11 l'lnve tro nower to o.cquire by nllr­
cl~a se 1 ,.. ift, eminent d om a~ n 1 or other Tli se, R 11 
nroperty Decos sary , useful 0r convenient f or tre 
u!le or +;re "Ol"L"ll ssion# 0r the exorc ise of any of 
its no\':er s } er ennde r 1 and in the ovent t he rit ht 
of eminent domain is exerci sed 1 it srF.~ll be ex­
ercised in the sa"'le ~anner () s not. or tereaft er 
nrovided for t he exercise of emindnt domain .o: 
tho State Tir,hway Co~li asion . A n1rec tor of 
Conser vation shall 'Je en'1o1nted .:>~ the CoMMission 

. m1d suer nirector shall , r.i t h the ao~roval o~ t he 
Coa~iss1on, sr~o1nt such assistant~ and other em­
nloyees as the ~o~ iss i on ~oy Jeem necessar y . ihe 

' 0!!1.!111 8 s" On Sr'l ll ~eter>n1ne the q'lH'lificatlon S f')f' 
the dire ctor , nll "'""''istronts and er·.,~loyee s and 
st.al, f'i:x 'll l r>alar~es 1 evcent t l·a t no COI"L"'li ssioner 
shall e eli f 11lo for such qn"1')1nt'l'tent or em­
n loy-.,ent . The ~ees 1 on1os 1 or fund s arisi ng 
~ro~ the operation and transactions of said Co~­
miss1on and f r om tre a~~licat1on and tre ad~in1 s­
trat ion of tre la\1S and regulat 1 ons "Jerta1n1nr, to 
t he ~ird , fi sh , ,..o>T~ e , for estr:t and wil d lif e resources 
of the State ""~n,.:; from the se.le of -rrone rty used f or 
sai"' pPruose s # shall :>e exne ... ded rnd used ':>y sa'd 
Com iss i on for t he control# ~anace~ent, rest orat i on , 
conservAtion ond rerulation of the o ird 1 fish , game , 
f'ores try and wild life res~rces of the ~tate, in-

• 
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e luding t r·e rmrcha.,e or o t her acquisition 
of pro '~"erty f or said nurpose s , and for the 
ad1inistration ~f t~e laws nerta1ning tre r oto 
and for no ot her urnose . lbe 'eneral assenbly 
n ay enact any la~s in aid of but not incon­
s1s tent \:i t"~- the -orovis1ons of t r is o.mendl'!'en t 
"nd all exist inr l aws inconsist ent he r ewith 
shAll no lo~·cr ~ema1 n i n ~orce or offect . 
Trl s a~ondT.ent sbsll :)0 self- enfor c ing o.nd go 
into ef~ect ~uly 1 , 1937 . " 

Tr i s anencL-nent rb e s ti"e COI1r'1i ssion al '"Tiost unl '!."11t ed 
~owcrs to c ontrol , ~eculo to , nanare , re~tore and c ons erve wild­
lif e i n ~he St ate of; issour i . 

I n St ate v . ode 342 I:o . 162 loc . c1.t . 168, t he court, in 
h old inr t~~t tre conser vation aM~ndmont ~revails When any con-
9t1tut1onal amendment i s in dir ec t c on~lict with aa1d amendment, 
s11ch Ps Sect i on 10 , Art i cle ~~III of t he Constitution of ~·issour1 , 
and tho.t tre latest expression of t he neo""le shall p r eva i l, said: 

"Relator does not contend t tJB.t t he narae;:raph 
pre s ents a n a~b iguity, and it i s adr itted t hat 
t~ wor d ' do t ermine, ' a q cOm!~" only used , "!'le a n s 
to c onclnde , settle , d e cide and f i 'X' . If so , 
the parar r anh , ~tannJnc ~lone , sut horizes t he 
com~is sion to se tt le the necessary qua lifications 
of a d !rector . e do nnt understand the rela tor 
t o other1'l1se contend . He arcue s only that the 
paragr apr shoul d 00 r ar~onized wi t h ~action 10, 
~rticle VIII (which reouires a residenc e of 
one ~ear) b: lnterpolatin~ aft e r t he wrr ·d ' de ­
term~ ne ' 1n said "JOr ac·raph tre word s ' subject 
t o tre prov i sions of Secti on 10 , Art ~ cle VIII. ' 

e are remil11J r wit!' t re r t, l e t r at the nro­
v i sions of t~e Jons tituti,., n should be harmo­
nized . r owever , i f sa id nar acraph is unamoi g ­
u ous and tn dir ect confl ic t with Section 10, 
'the amendment must orevail bec auso ~t i s t he 
l a t e st exuression of t~e wil l of t~e peonle.• 
I n other •.,rords , \78 a r e wi trout authority , ab sent 
an amb1fu1ty, to resort to 1nter ooln t1 ,.,n . In 
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this situation •the rule as to harmonizing 
incor~istent provisions• is without appli­
cation. i:· or.- {{· .:~· ~~ *" 

Also , i n 11arsh v . bartlett 343 1:o . 526 loc . cit . 539, 
t he court , in hol ding that the Conservation Commission shall 
promulgate regulations nocess&•y for the control , regul ation, 
management , restoration and conservation of wildli.fe in the 
s tate of r:issouri , said: 

"The sovereign poopl e havine enlisted the Con­
servation Conmdssion as the constitutional 
agency to exercise the pov.crs and .t'unctions 
granted in .Amendment ~:o . 4, it is not our !'unc­
tion to consider or to determine the wisdom, 
the expediency or the policy to be executed by 
thu.t body. Lut we are properly concernod with 
t he questioned. val.idity of' the A.t1endment . ror 
the reasons announced we find the val ldity 
to be absolute . 

"Furthf"r , and ln rei'erenco to the operative 
e.f.fect of the Amendment , and its contained dec­
laration th .. t it is self- enforcing. It seems 
clear t ll. t ther e is no incongruity in the 
situation created by it through a ri ghtful 
and permanent entry into the lcc islat ivo field, 
as in the present instance, .for the attainment 
uf the Amendment ' s objective ith the harmonious 
und invi ted co - operati on of the Legislature, so 
far as may be necessary or helpful , by tho 
latter ' s future enactr.1ent of l a.ws relatin~ to 
t hat ob jective . l,o doubt shoul d be entertained 
of the willingness of t hat body to co - oper ate 
\?i th the t,;onservatlon 0onr.1 ission in the manner 
jus t stated. .bnd t r1e former will doubtless 
need no reoinder t hut , apart from the ~mendment , 
the Constitution lays upon that body a duty to 
at l east •pass all such laws as may be necessary 
to carry all amendments of the const1tution 
i nto cff'ect . ' " 
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"Trere ca~ oe no ~uesti0n Jut that tre A~end­
ment tn exry,ress terms rc~caled all e~i ~ting 
levrs 1nconsistert trerew1 t h . ..e t rink the 
que at ~ on l ere ~ s wret~o r t l ere !'e"'!ain suffic ient 
e:xist1nf l flws not 'ncons1 stent therewith . And 
t~~ c orr ect nnswer is det er minative of self­
enforcemen t . The answer is yes , condi ti")ned 
l'non whether there st1.11 ex1 st fixed nenalties 
e sta ..:> lished by statute and now apT)lica ole to 
vio l ations of rules and reculations estavlished 
.::>- tr.e Conser7ation Conn1ss1on . I t !"·as oeen 
held that suer a ~rovision f or such additional 
leg islo.t ion ns may ' ald ' tho 0:9er ati on of the 
c ~~ stitut 1onal a~end~ent does r.ot hol d it in 
aoeyance ur til suer ler isl ation is enacted , 
the 'ror d ' aid ' sicnifj~nr to ~upnort , lolp or 
aqql~t . ( qtate ex rel . lar~ v ~ l arr is , 74 
Ore . 573 , 144 ::'ac . 109; see 12 Cyc . ~ec . 106 . ) " 

-··. .Jt.. ,...., J# .,_ •• "' .<r •• ,, 

11Tre ter-1 ' regulate ' ;ill bo sufficient for the 
-.oment . It inclPdes ordinarily the mean s to 
ad jnst. , or der, or r-overn by rul e or establis:Ped 
Mode; direct or mann e nc~ordinc t o certain 
st'ando rds or rules . {C)luder v . ~t . Louis Tr ansit 
Co., l P!> o . 107 , 88 s . ~ . 648, · 5 L. R. J . (l· . ~ . } 

186. ) ~e[~lation and lec 1slation ar e ~ot 
synonrous ter·ns . ( In re ' • ·• Indiana 'fol . Co., 
201 Inc . 667 , 171 •• ~ s , 70 . ) Retulation is 
comprehensi e enou£1" to covor the exercise of 
authority over the TI'-' ole subject to be rerulated . 
( qouthern ~ailroad Co. v . us soll , 133 Va . 2f,2 , 
112 ~ . T • 700 , 703 . ) 

"It will ve ro "l.em.Je r od that in the ~ody of the 
Amend·nent the v1ord ' l aws ' occurs twice and is 
~hore1n defi~itely related to the Leg i s l ature 
or to the ler islati ·e nower, wr i l e the wor d ' rer ­
u l nte ' n!.l~ Jrindred Y'lords arc R.t.tri butod to ~'-re 
ac"'tin1strat1 ,.e T) Owor Pn1 duty . Also, as pointed 
out in our citation of t he rri~aud ca~e , suryra , 
..,uriti··e laws or la \\'S fixin .... ..,urisr.ment as f or 
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vtolations of ad:nin1strat1ve r u les a r e sole ly 
re!ora~le to the le~islative nower end func­
tion , an d , on t he other hand, a\l"~" inistrative 
rule s ~ay r ave tl~ fo rce of law in th~t vio­
lations t t-e r eof are .,.,un isha!)le as nu.:>lic of­
f enses . rrence i t follows that unle ss there 
~e exist i ng statutes t hat ar e ~ot i nconsistent 
with the A~endment but which do in e ffect f ix 
p1misr~ent for act s or conduct t ho t may f airly 
come within t he purview of some rule or rule s 
e sta~lished by the Conser vation Commission , 
it cannot ;>e said t ha t t he A.~end ..,ent 1 s com­
~letely se l f - enforcing ; if t he sit uation be 
t~e op~osite , our conclusion will be t he op­
posit.e . 

* ~ * * * * * ~ * * * * * * * ~ ~ * * * * * 
"The Game and Fish Code , to which reference 
h as been ~ade, comprises n ore t han one hundred 
sections. It 1~ oro t>O.)le tl-tat a,on£ th e ... , 
sect!. ons may be .Pound he r e a.l'lc t here which wer e 
not i nconsistent nnd not so repea led , s nd d oubt ­
les s other secti ons t ha t , \litt slight chanp e 
mi r ht r ead1 l y be re- enacted. ~ut t r at i s not 
of present concern. * ~ * * * * * * ~ ~ * *" 

Under t h e old Fish and Gamo Deoartment, pri ~r to the 
crest i on of t he Conservation Co!tl."!lissi on , the county clerk wa s the 
auth orized acent by stat ute f or the sale of hunting and fis hing 
oer!ili t a . Y:o one questioned the fact , a t t hat t1 f'le , t rat such 
clerk in sellinr t hese ~ermits, wa~ liable f or said fund s a s 
a result of any sale of said ~erMits and hi s nff icial oond pFo­
t ected the St ate of · 1ssouri for any deficiency f or which he 
mi eht be resp~n~i~le , over the state . 

I t is our contentio n t bR t in v i ow of Section 16 , Article 
XIV, s11pra , t he two case~ c onstru i ""£' said amend~"ont nerein~eforf:' 
referred to , i ndicate tha t t he Conservation Co~~iss1on ~ay oromul ­
gate any T' egulation neces sary to cnrry out t ho function s delegc ted 
to that body und er said constitutional a-end~ent , except t~e authority 
to enact oenal orovis ions f or violat ion of qaid re~ulat 1 ons shall be 
reserved i n the.Genoral hs sembly. ~~e Cor se r vation c~~ission 
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has unli~ited authority to adopt regulntioris such as the 
appoi~tmont or agent s for the sale·or said permits . It is 
barely nossible that such clerks ~ under certain regulations ~ 
could r ot properly distri~ute and sell saae in such a case 
and certainly the co~iiss1on could adopt such regulations 
that would ner"l"'l t t he G.Pl:>Ointment of T'er sons be tter quali-fied 
to distribute said permit s . Thore is ~othint ~enal about such 
re8ulat1ons . 

In anticipation of p lacing these agents under surety 
boni s on and after January 1 , 1943 ~ and in view of the faet 
an insurance comnany intorned the eo~ ission that they coul d 
furnish a nurety oo nd for tbis ryurpose ~ descrioi nr same and 
fixing tre penalty for same , the Conservation Co~-ission 
adopted the fo llowing regulation to ~eccime ef~ective as of 
Jnnuray 1, 1943. 

"See . 30 . DI STRIBUTING AG2NTS . -- The Conser­
vation ro~ission teroby desic~ates and npnoints 
the clerk of t he county court in each county 
and the license collector of t~e city or St . 
Louis as distri~uting agents f~r such pe~ite 
as ~ay be stipulated b: t he Co~ission , nrovided 
that evor}'l such clerk before he enters upon the 
duties of ris office shall agree to enter into 
a bond , ryrovided by the Commission end ayable 
to the Stat e of --issouri in a sum to be fixed 
and approved by the ~om~ission . ~be bond shall 
be conditioned that such d istributing agents 
will faithfully nerform such dut1oa as ~y be 
delegated to such aconts vro shall accept , re ­
ceipt for , and re1:1it to tho State Treasurer at 
the close of each ~onth, all noneys derived 
from the distrl~ution of such ermits , lo ss and 
except such ~ersonal service tees as are hore1n 
specifically provided • The Co~~ission reserves 
the rirht to desig~ate additional dis tributing 
&fents wroso duties shall coincide with t~ose ot 
the elerka of the county court w~en acting as 
d istributinc agents who~ snall oeforo enterine 
upon aueh dut ies enter into a bond as bereina~ove 
urovided for clerks of county ~ourts when acting 
es sue~ d1stributin~ agents tor the Co~1ission . 
Distriout1ng agents ar e authorized to . charce and 
collect t he servi ce fee of fifteen cents (15~) 
f or each pernj t distri~uted and suer additional 
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distributing ogents so designated by the 
Cor.~1ss1on shall accept , receipt f or and 
remit to the Commission at its office 1n 
Jefferson City, at the close of each month 
all ~oneys derived f rom the distribution of 
such permits , except tre ... er;:·litted service 
fee . Distr ibut ing 8£ents shall , at t~e t ire 
of furnishing o. ,..,a r f"i t , fu r n .· sh each · or mitee 
a copy of the ~:ildlife and Fore~try Code sup­
plied by the Commission . " 

Tho a bove reGulation and t he conservat i on a~ondment is 
anple authorit y for the ryurchase of such 1urot y b ond . I t bas 
been held that a voluntary bond not authorized ~Y aby statute , 
it i t does not contravene publ ic nolicy, is valid also. It i s 
well e stablisred law in tt: a St a t e , tbat a oond ta.lren by a 
public officer in attem~ed compliance wit h a s t atute is good 
as a common law bond even if it falls short o1 filling the re­
ouire~ents of the statute. Se~ r~ton 'achiner~ Co~pnny v. Rut h 
196 : o . 1. c . 465; also , noward Cot"nty v. Fayette "'"'ank 347 :.o. 
982 . 

We are a lso familiar ~th that nr inciple : of law, t hat 
i n the absence or statutory aut hority of some l,...ind autrorizing 
such bond, that tho state 1s not lia~le fo r the pre~ia~s OD said 
b onds) and th~t said ~reMiu~s , if paid, may be recovered at a 
later date . Rut since the Conser vation Co~tssion is authorized 
to control , regulate and conser ve all wi l dlife ~n the State of 
~issour1, as well as exoend t~e ~oney derive~ fro~ s id mGnare~ent 
and oeine the only body authori~ed to spend sue~ ~oneys , anpar ently , 
it is 2 logical and reasona~le conclusion t hat ~he qualified 
voters in the State ot r.: iesour1 , when enact ing tl~ conservation 
amendment , ful ly ox~ected the eom ission to do t he wise and ex­
pedient th1 nr and to ~ake ~ro,er appoint~ents for such distribu­
tion and qale of ner~its; and, li~ewise to Drot ect sai~ funds 
while in the custody of the distr~buti'ln agents , o:r requir ing said 
aeents t o be covered by ~uroty oonds . Such regulnti ~n ~equir1ng 
said agents to be covered by surety bonds is just as necessary 
~or t ho protection o f said runds as it is to control and r egu-
late wil dlife , for without sue~ funds there could be no regulation 
and control of wil d life by t~o co~ission for t his is the onl y 
avail able ""1e t hod by w""lich the COM"'11ss1on •·'lB.y l"eceive appropriations 
to carry on the dut 1es undor the conser vation o.r:tendment . 
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Therefore , such regulation , effective as of January 1, 194 ~ 
is 1n effec t nnd for all -urposes of the same effect as legis-
1*1on enacted by the ler islature. 

Section 3238 R. s. ~o . 1039, authorizes the nurchase 
of such .Jonds by tho com.~iss1on when such agents n. re reou1red 
by law to furnis_. su.rne . This section r~ads as follows : 

"!:ben ever any l)ffic er of t'~11 s state or of 
cny department , board, bureau or commission 
of t r is state , or any ~eputy, appointee , 
ar,ent or enployee of any such officer ; or 
ony officer of any county of this state , ~r 
nny de~uty , nrpointeo, agent or employee 
of cny sue~ officer , or any officer of any 
incorporated city, town , or village 1n t hi s 
state , or any d eovty, sppointee , a~ent or 
employee of any s~ch officer; or any officer 
of any deoartment , .Jureau qr co~iss1on of 
any county, city, town or .. village , or any 
depu.ty , apnoint ee, at;ent or employee of' an} 
such officer; or any officer of any distri ct , 
or other suooiv1sion of' any <> ounty, or e.ny 
incorporated city, to\~ or village , of this 
state , or any deputy , appointee , agent or 
employee of nny such officer , shall be re-
quired by law of this state , or by charter , 
ordinance or resolution, or by any orde1· of any 
court in t r 1s sta te , to enter into any off1cal 
bond~ or other Jond, he ~Y elect , with the 
consent and approval of the governing bOdy of 
such stotc , depart~ent , board , bureau , c~ission , 
official , county , city, town , village , or ot~er 
political sub)ivlsi,n, to enter into a surety 
bond , or j onds , with surety company or .surety 
companies, authorized to do business in the stato 
of Uissouri and t he cost of evcr J such suret y 
bond ~all be naid by the Jublic body .urotected 
thereoy. " 
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CO!'CLUSI ON . 

Therefore ~ in view of the conser vat ion amendment gr ant­
i ne ~~ost unl1~1ted authority to the co~ission t o regulate ~ 
control , manage ~ restor e and-conserve wi l dlife in t he St ate 
of ... is sour1 , and the above '1et""Ulation ~ 1ection 30 , promul gated 
oy the comm~ssion , effe~tive~as of Januar y 1 , 1943 , it is the 
opinion of t his Department , t rat a suret y bond cove ring such 
agents as t he count y clerks in the sale and distribution of 
hunting and fishing ~ermits , constit utes a valid bond and 
the eo~issi on i s authorizod t o nur crase same , •nder Section 
3238 R. S. l o. 1939 . 

APPROVED : 

ROY 1 '('KIT l'RIC!{ 
Attorney General 

ARP :A ·, 

Re spectful l y suJrnitted 

AUBR- Y n. EA~~ ::T'l' , ,Tr . 
Assistant Attor ney Ceneral 


