TE;L ;| R made by Board of Curators of University'of

) R iigziiii?nrequiriag ali students to suba't t7 vac .ination
to prevent smallpox &and their failure 8o t0 QO congti-
tuting grounds for exclusion from the Inlversity, is a
resscnable regulation ana can 08 maae and enforced by
such Beard of (Curators.

April 21, 1942

ur. Leslie Cowan

Secretary F i L E

University of Missourl
Columbia, Missouri

Dear Sir:

Your letter of April 13, 1942, requesting an
opinion has been referred to me. The opinion request 1is
as follows:

"The Curators of the University of
Missouri desire to have your opinion
on the validity of 1ts regulation re-
garding vacclnation against smallpox
which regulation reads as follows:

"1 peginning with the fall of 1911
compulsory vaccination, under
proper regulation, be required of
all students of the University as
recommended by the Unlversity
faculty.

"1It is ordsred that students who
fail to comply with the regulation
regarding vaccination shall be
required to withdraw from the Uni-
versity. The director of the
Student ilealth Service shall ad=-
minister this provision.!

"From time to time some protest has

been made by students who believe that
the enforcement of this rule infringes
thelr personal liberty and denies thelir
absoluts right to attend the University.-
However, our medical advisors have re-
ported (1) that the only certain method
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of controlling and preventing small-

pox in a given community is by uni-

versal vaccinatlon tefore any spldemlic
breaks out or 1s threatcned; (2) that

if vaccination 1s delayed until an
epldemic, or cven individuel cases,

sreaks out in the coumunity, there 1is

a strong provability of thse first out-
break occurrln: awong Unlversity students,
who by reason of their congregation in
roomlag houses, dormitories, and class-
rooms, are particularl; susceptible to

the transmission of contaglous dlseases;
(3) that there 1s nc substantial dispute
among medlcal authorltles on thls question
and public health records throughout the
civilized world waintein thelr recommenda-
tion. It being the desire of the Loard

of Curators to preserve thelr regulation,
the opinlon of the University Attorney
was asked on the question of their power
to enact and enforce 1t.

"It has been hls opinion, based upen the
decision of In re RKebsnack, 62 Mo. App. 8,
and State vs. Cole, 220 lilssourl 697, 119
Se We 424, that ths above regulation was
not an abuse of the dilscretlon vested in
the DBoard of Curators by the Constitution
of silssouri (Article II, Section 5) and

the statutes of the State (Rsvised Stat-
utes of Hissouri, 1939, Section 10782)

and that it could be enforced against a
student protesting on grounds of personal
relliglon cven though no epldemic was
threatening in the lmmedlate viclnity. He
has pointed out that while -ectlion 10341

of Che Hevlsed Statutes, 1339, probably
does not apply to the Unlversity of kissouri,
ooth of the above cases wers expressly de-
clded upon the general powers of ths school
board In question, and “the latter case
particularly rejected the argument that

the power granted by Section 10341 in regard
to sxcluding students in public schools
suffering from communlcable dlseases was
exclusive, Vhile Section 10814 in turn
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authorizes the admission of all youths
resident of the State of lilssourl, that
Section has been interpreted as a
'tuition' provision only (State ex rel.
Gaines vs. Canada, 342 ilssourl 121, 113
Se W, (2nd) 783). DMoreover, the Missourl
Constitutlion sranted the right to free
education between the ages of six and
twenty to the students before the courts
in the two cases cited above. The Cura-
tors were advised that while the Cole
case, supra, was concerned only with a
sltuation where an actual epidemic of
smnallpox was in progress and the opinion
expreusly conflned 1tself to the facts
vefore the court, it 1s unqueationable
authority for the proposition that in-
dividual relliglous convictions or per=-
sonal bellefs 1u matters cof health, no
matter how sincere, cannot be allowed to
provent the exercise of the discretion
grented the 'governing' bpody of the school
when the latger is supuorted by gensrally
acceptea medical opinion. Furthsermore,
tne reascning in tne case, finding that
vaccination of healtny perscns may be
required to prevent the spread of disease,
as well as the excluslon ¢f a person

i actually suffcring from it, is directly
applicable tc a rule designed to prevent
contagion from ever starting. It was
asserted that the only 1ssue was the
reasonablensss of the regulation, not the
2 priorl wisdom of it, and the Court took
Judiclal notice of the effectiveness of

vaccination in controlling the ravages of
the dissease.

"Acting upon this medical and legel advice
the Curators have consistently preserved
ané enforced the rule in guestion. Within
the past year, however, several students
embracing the Christian Sclence faith have

sc earnestly sought an exception in their
cases, which the Board was unwilling to
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make, and have so venemently asserted
their allegsd constltutional rights
that the Doard of Curators desires your
opinion on the matter."”

Regardingz the PBoard of Curators of the Unilversity
of Missourl, we find a constitutional provision which 1s
Article XI, Ssetion 5, of the Constltution of Missourli. There
1s also a statutory provision regarding the Poard of Curators.

Article XI, Section 5, of the Constitution of
Missourl, reads as follows:

"ctate Universlty- Curators.--The
General Assembly shall, whenever

the public school fund will permit

and the actual nscessity of ths same
may requlire, ald and malntaln the

State Unlversity, now esteblished, with
its present departments. The govern-
ment of the State Unlversity shall be
vosted in a Board of Curators to con-
sist of nine members, to be appointed
by the Governor, by and with the advice
and consent of the Senate."

Section 10782, R. S. lo. 1939, 1ls as fBllowa:
"University Established.-- A unlversity
1s hereby instlituted in this State, the

government whereof shall be vested in

a board of curators."

In both of the foregoing provisions the word "govern-
ment" 1s present, so it will probably be best to determine
what this word means in provisions of this kind.

In the case of Stats ex rel. lelubergsr v. Board
of Curators of Unlversity 2! “{ssourl, 188 S. %. 128, 268 Mo.
T98, the supreme Court held that the word "government" used
in the constitutional provision ebove meant "guldance, di-
rection, regulation, management and control."

Alsc with reference to the terms “%overnnant” with
reference to a University, ths following is found in West v.

Board of Trustees of Miamd University and Miami NormaT Sgheool,
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181 N. B, 144, 1. c., 148, 41 Ohio App. 3567: The term

W overnment” in act vesting government o Unlversity in
trustees neld to include administrative rules and regula-
tions affecting scholastic procedurs as well as disciplinary
mneasures.

hebster's Standard Dictionary defines "government"
as, "control, direction or restraint exercised over men in
commuriities."; "moral, mental or physical control."

Century Lictionary and Cyclopedia: "Guldance;
airection; regulation; management; control; as the government
of one's conduct.”

webster's New International Lictlionary: "Act or
fact of governing; exercise of authority in regulating the
action of something; control; direction; rule; regulation;
specifically the directions of the affalrs of State; the
ruling and administration of a political body."

From these definitions of the term "government"
1t would appear that the Board c¢f Curators has the guldance,

direction, regulation, menagemeni and control of the affalrs
of the Universlty of kKissouri,

_ Alsgo, under tection 10807, R. s« Mo. 1939, is the
following: “Bx-lnwl,--Ths curators shall have power to make
such by-laws or ordinances, rules and regulations as they

may judge mcst sipedlient for the accomplishment of the trust
reposed in them, * 3 #.,"

There have been no decislons with reference to
matters of the kind involved in this case and wherein the
University of kis sourl was directly interested. There have
been two decisions involving the vaccinatlion of students
involving the "Public Schools" of the State. The Publie
Schools of the State have at the head of each district or
division a Board of Directors who, like the Board of Curators
of the University have the "government and control" of their
particular districts. So, the Board of Curators are in the
same position, as the Board of Directors of the cases which
we will now cite. Consequently, 1f the Boards of Directors
in these cases had the right to make and enforce rules regard-
ing vaccination, the Board of Curators would also have such

rlght, as the corresponding governing body over the University
of Missouri.
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The first case in which the vaccination of pupils
was questioned was In re Hebsnack, 62 Mo. App. 8., The facts
were as follows: two chilarsn were cxelud rom the St.
Louis schools due to the fact they were not vaccinated and
their father would not have them vaccinated. When they were
not permitted to continue school the father asked the court
to issue a writ of mandamus tc force the Board of Directors
to admit his two chlildren. At the time there did not appear
to be an cpidemic. Writ was denied.

The other case in which thls question arose was
State ex rel.wlole, 220 io. 697, 119 S, W, 424, ielator in
thls case was a resident of Sedalla and the father of two
chlldren who had been excluded from th: public schools of
that city due to the fact that they had not been vacclnated
agalnst smallpox. Relator asked for a wrilt of mandamus to
foree the School Directors to admit hls chilldren in school,.
It seemed that smallpox had been prevalent in Sedalia for
eight years. Writ denied. The Court held in this case that
where there is a "threatened epidemic," the school board has
a right to pass rules and regﬁEaEIona regarding vaccination
and has the power to enforce them. The Court sald that it
would not go beyond the facts in question which showed that
there was a threatensd epldaemie,.

‘However, in the Rebenack case, supra, the Court
did not confine itself to cases where there was a "threatened
epidemic" but held, "It rssultz from the foregoing That we
are not warranted 1ln declaring the rule of the St. Louis

School Board unreasonable and hence must deny the writ of
mandamus "

It has also been held in this State in State ex
rel. v. Cape Girardeau School District, 237 Mo, 640, L4l1&.W.
840, : "A Doard of eaucation whose dubty 1t 1s to maln-
taln free public sehools, has power to make reasonable
regulations to guard the health of the pupils therein."

At 56 C. J. 818, Section 1003, the following 1is
found:

"Sec. 1003 (b) In Absence of Specifie

Statutory Hequirement -- A mere general
power vested In administrative authori-
ties to make such rules and regulations

as they may deem necessary to the preser-
vation of the public health, or to take
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such measures as in their judgment

may oe necessary for the protection

of the people from dangerous diseases,
does not, it has been held in the

absence of the existence or present
menace of such disease, justify a
regulation forbidding children to be en-
rolled in the public schools without a
certificate of vaccination, but it has
been held to the contrary that the power
of the school authorities to exclude un-
vaccinated children from the public schools
is implied from a general grant to make
all proper rules, ordinances and statutes
for the Eovernmont and management of the
schools.

As can be seen from the above, this question hsas
been passed on in two different ways inthis country but the
cases cited from this State are the cases cited supra. The
Rehenack case would allow a rule requiring vaccilnatlon re-
gardless of an epidemic. The Cole case would allow such a
rule in case of a threatened epidemic but does not pass on
whether or not in the absence of a threatened epldemic, a
rule of this kind would be reasonable. We do not think
that the Cole case overrules the lcbenack case.

Agaln citing 56 C. J. 817, under footnote 76, the
following 1s found, taken from the case of Viemelster v,

¥%¥hite, 179 N. Y. 235, 72 N. E. 97, 103 AmSR 859, 70 L. R. A«
796

"!The right to attend the public schools
of the state 1s necessarily subject to
some restrictions and limitatlions in the
intercst of the public health. A c¢hild
afflicted with leprosy, smallpox, scarlet
fever, or any other disease which is both
dangerous and contagious, may be lawfully
excluded from attendance so long as the
danger of contagion ccntinues. Public
health, as well as the interest of the
school, requires thls, as otherwise the
school might be broken up and a pestilence
spread abroad in the community. So a child
recentl; sxposed to such a disease may be
denld the privilege of our schools until
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all danger shall have passed. Smallpox

is known of all to be a dangerous and con=-
tagious disease. If vaceination strongly
tends to prevent the transmission or

spread of thils disease, 1t logically fol-
lows that children may be refused admlssion
to the public schools until they have been
vaccinated., The appellant claims that
vacclnaticn doss not tend to prsvent small-
pox but tend: to bring about other dlsesses,
and that it doss much harm, with no good.

It must be concedeu that some laymen both
learned and unlearned, and some physicilans
of great skill and repute, dc not believe
that vaccinatlion is a preventive of small-
pox. The common belief, however, 1s that

it nhas a decided tendency to prevent the
spread of this fearful disease and to rendsr
it less dangserous to those who contract 1it.
"hile not accepted by all, it 1s accepted by
the mass of the people, as well as by most
members of the medical profession. It has
been general in our stats and in most civ-
ilized nations {or generations. It is
generally accepted 1ln theory and generally
applied in practice, both by the veluntary
action of the people and in obedisnce to the
comrand of the law. Nsarly every state of
the Union has statutes to encourace or di-
rectly or indirsectly to require vaccination,
and this 13 true of most nations of Europe,
It is required in nearly all the armies and
navies of the world. Vacclnation has been
compulsory in England :ince 1854, and the
last act upon the subject, passed in 1898,
requires every child born in ‘ngland to be
vaccinated within six months of its birth.
It became compulsory in Bavaria in 1807; Len-
mark, 1810; Sweden, 18l14; Wurtemberg, Hesse
and other German states, 1818; Prussia 1835;
Hunania, 1874; Hungary, 1876; and Servia,
1881. It is alded, encouraged, and to some
extent compelled, in the other Luropean
nations . . + It 1s compulsory in but few
states and cities in thils country, but it

1s countenanced or promoted in substantially
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all, and statutes requiring chilldren
to bte vaccinated in order to attend
the public schools have generally been
sustained by the courts.'"

The case cited above was passed on in 1904 and 1t
is the common knowledge or belisf of the people generally
that vacecination for smallpox 1s a preventative against such
disease. Thils bellef becomes stronger with each passing year,
A rule of this kind operates impartially on all studsents and
i1s not only for the protection of each individual student
but 1s for the protection of all of the people of the State
of Wissouri. As stated in your letter, there seems to be no
substantial dispute among medical authorities on this question.

Furthermore, at the present time, the means of
travel and communication have been greatly spsecdsd up from
those at the time of the Viemelster, Cole and Rebenack cases.
Ulseases can be communicated much faster in this day and age
and if vaccination is not enforced, an institutlion such as
the University of Missourl would be a fertile fleld for the
ravages of disease due, as you stated in your letter, to the
crowded condltion of the dormitories and classrooms., There-
fore, 1t 1s only reascnable tc belleve that 1f the courts
looked upon regulations of this kind as favorably as they
did some thirty years ago, that if such matters were to ¢ cme
before them now, with the increased favorable knowledge of
the people and the spesd with which contagious diseases can
be communicated, they would favor the passing end setting up
of rules of thils kind,

Now as to a guestion of the viclation of Artiecle II,
Section 5, of the Constitution of Missouri, which sald sectlion
reads as fdéllows:

"That all men have a natural and in-
aefeasivle right to worship Almighty

God according to the dictates of their
own consclence; that no person can, on
account of his relligious opiniocns, be
rendsered inellgible to any office of
trust or profit under this State, nor

be dlsqualified from testifying, or from
serving as a juror; that no human author-

ity can control or interfere with the

e

rights of conscience; that no person ought,
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by any law, to be molssted 1n his

person or estate, on account of hils
religicus persuasion or prefession; but
the 11bertx of consclence hereby secured

SQQLL'G.DB_E_QEABMMGMMG
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practices Iinconsistent w e EOo

order, peace or safety of thils s%nEe, or

with the riggta of others.”

It might bs said by the students in question that
that part of the constitutional sectlon cited above whlch says,
"that no human author%_l can control or interfere with the
r s of consclence,” would prevent a rule ol this kind being
passed by the Board of Curators, since it might interfere
with the "rights of conscience” of such students. However,
further al_slli_onr' n sald section also will be found the followlng,

"but the liberty of consciance hereby secured, shall not be so
constru-d as Lo excuse acts of llcentiousnsss, nor to Jjust

ractlces Llnconsistent Wibth LDe Z00d order, peace or S
oF Thls State o ek

tate or WILL the rizhts of oLhers."

Students professing the Christian Sclence falth
may feel that some of the rights guarantesd by the Constitu-
tion above are being vilated by the regulations requiring all
students of the Unlversity to be vaccinated before entering
school. However, 1f the latter quotation cited above is con-
sidered, it can be sesn that if a rule of this kind could not
be enforced, those exempted might endanger the safety and
rights of a majority of the students attending the University.

The number of students complalining about this
regulation, is undoubtedly a small minority and the follow=-
Ing excerpt taken from the cass of State ex rel. Freeman v.

Zimmeruan, 86 Minn., 1. ¢c. 358, seems to be the loglcal view:

"The welfare of the many 1s superior

tc that of a few, and as the regulations
compelling vaccination are intended and
enforced solely for the public good, the
rights conferred thereby are primary and
superior to ths rights of any pupil to
attend the public schools,”
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Conclusion

It 1s, therefore, tihse couclusion of this depart-
ment that the regulation cocmpelling students to be vacclnated
against smallpox before entering the Missouri Unlvoersity and
thelr fallure to obey such regulation constituting grounds
for exclusion therefrom, is a reascnable regulation and cne
which the Constitution of Missouri and the statutes have

given the Board of Curators of liissourl University the power
to make and enforce.

APPROVED3s

ROY MCKITTRICK
Attorney-General
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