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HEALTH; Regulation made b~ Board of curators of' \. niversity . of 
! •• issouri , requiring all students t o su1J,· ~ t t) vac ~nation 
to prevent smallpox and t~".3ir f all'l~S so to do c on~ti­
tutin·,. g r ounds for exclusion f n 'Jr• t~e Unl vers.i ty , 1.s a 
re~sonao~e regulation anu can oo mace and enforced by 
:;ucll Board o.!" Cur a tors • 

April 21 , 1942 

~r . Leslie Cowan 
~ecre tary FiL E 
Universit .) of !o1i s souri 
Col umbia, Mi ssouri 

I~ 
I Dear Sir: 

Your letter of April 13 , 1942 , requesting an 
opi n ion has been r ef erred t o me . The opinion request is 
a s fol lows : 

"The Curators of t he University or 
l.li s souri d osire to have Y.our op i nion 
on the va~idit~ of its regulati on re­
gardi ng vaccination against smallpox 
whi ch regulation reads as follows: 

"t .::Sginning wi t h the fall of 1911 
compulDor~ vaccination , under 
proper ~egulation , be required of 
all stlldents of tho Uni "ersi t") na 
recom.11enced oy t..lle Uni ve r s 1 ty 
faculty . 

" ' It is oz'<l.erea t halJ students who 
fai l t o compl y with the regulation 
regarding vucclnatlon snall be 
requiren t o withdraw from t he un i­
versity . The d i r ector of the 
Stuaent dealth Servi ce shall ad­
minis ter t h i s provision.• 

"Fr om t i me t o time some protest has 
been made by Dtudents who believe t hat 
t ho enf orce twnt of thi s rule infr J.n3os 
their personal liberty and denies t heir 
absol ut e right t o a t tend the Universit y . · 
However , ou r med ical aavisors have re­
port ed (1) that the only certain met hod 
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of c .. mtrollin..., and preventing stno.ll-
pvx iu a g i VOI1 co .ununi t~ 1. .. by ...nl -
Vv..t.."Sal vacciua tlv.~.l · \Jroro an... epidemic 
breaks out vr is threatoned ; (2) that 
if va<..'"'irtc.tlon is c.elayeu. until an 
e_t>ido1.1i~ , or vVI3n indl vidual cases , 
~reaks o1.1t in t..ue co ...munity, there is 

\ 

a ::.tronu prooabilit~ of the 1"irst out­
oreak occ..A.rrin. a .o."l_; uni V13rsl t} stuaents, 
who o~ reason of their cur1o-regation in 
roomln0 houses , dormitories , anu class­
rooas, are pa..~.·ticularlJ ousceptible t o 
t1..o transttission of contagious d iseases; 
(v) that tnero i~ no ~l.lvstantial dispute 
S.."'IlOnJ !•ledica.l author! ties on this question 
and public health records throu[;hout the 
civilized world r.taintain their reco .. xnenda ­
tion. It ueing the desire of t.he oard 
of Cura tors to prese ~ve th~ir re~lation , 
tne opinion of the Unlvcrsit'... Attor ney 
~a~ asked on the question or their powor 
t o enact and enforce it . 

"It has been his opinion , based upon the 
decision of in re .-teuenack, 62 ... o . llpp . a , 
and State vs . Cole , 220 , issouri 697 , 119 
S . v •• 424 , that th3 above reg~lation was 
not ru~ abuse of the aiscretlon vested in 
t1e ooard of ~urators by tho Constitution 
o~ . issouri {Article II , Section o) and 
tne statutes of the State ( .\ .... vised Stat­
utes of wi saouri , 1939 , ~oction 10782) 
ana t hat it c ould be enforced against a. 
student protQstin~ on grounds of personal 
roll<..)io .. " .... ven thoutSh no epiao_nic was 
t.l:lreatoninJ in t11o illlJ.;lediate vicinity . He 
has pointed out that while ~ action 10341 
of t.rJ.e .devised Stat utes , 1939 , probaoly 
does not appl :y to the u.t.ivc ... ""sit., or .~a issouri, 
ooth of ~ne abovo casob wary eApress l y de­
ciaeci upon tho general powers of th9 school 
board in questlon , and·the latter case 
particularly rejected the argument that 
t11e powor granted by section 10341 in regard 
to excludin: students i n public s chools 
sufferinc f r om co~unicable diseases was 
exclusive . hile Section 1081 4 in turn 
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• 

authorizes tho a~ission of all youths 
resident of the state of .~isS'Ouri, that 
section has been interpreted as a • 
• tuition ' provision only (State ex r el . 
Gaines V S . canada , 342 !Missouri 121, 113 
~ . w. (2nd) 783} . Moreover, the ~issouri 
Constitution ,ranted the ri~ht to free 
education betrecn the ages of six and 
twenty to the utudonts before the courts 
in t ho two cases cited above . Tho Cura­
tors were advised that whil e the Cole 
case, supra, was concernea only ~· i th a 
situation where an ac t ual epidenic of 
s~allpox was in progress and the opinion 
exprc _ sl~ c vnfinea :taelf to the facts 
oeforo tne c uurt , it is unquestionable 
authoritJ for the proposition that in­
a i vidual religious convictions or per­
sonal ~eliefs i n matters of health, no 
~atter how sincere , cannot be allowed to 
pt·t.vont tne e.>..erc is e of tho d i~cre tion 
granted the ' governing' ooay of the school 
~h~u ~~e latt3r is s up:orted by generally 
accept~o meuical o~inion. lurther~ore, 
t.._e rea~oninu in tn~ caso , f1.na.in.._ that 
vaccination of healt1y persons mal oe 
roqulrecl t o prevent t.~.1e spread of disease , 
as well as t~e exclusion of a person 
actuall~ su!! vrin~ from it , is uirectly 
ap~licablo t0 a rule aesi6Iled to prevent 
conta[.',L.n fron1 ever starting . It was 
asserted that t he only iss~e ras the 
reaaonablen~ss of tho re&~lation, not the 
~ ~riori wisdom of it , and t he Court took 
judicial notice of the effectiveness of 
vaccination in controlling the ravages of 
the disease . 

''Acting upon this medical and legal advice 
the ~urators have c onsistently preserved 
and enforced the rule in quest ion . ~. ithin 
the past year , however , several 3tudents 
embracinG the Christian Science fa i th have 
so earnestly sought an exception in their 
cases , which the Board was unwilling to 
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make , anu have so ve~emently asserted 
their al leged constitutional r i ghts 
that the ~oaru of Curators des ires your 
opinion on the ltS.t t er . " 

~agnrdin~ the Doard or Curators of the University 
of Uissouri, r.e find a constitutional provision whi ch is 
Article XI , ~sction 5 , or the Constitution of J.i ssouri . There 
is also a statutory provision regarding the Eonrd of Curators . 

Article XI , Section 5 , of the Constitution of 
l i ssouri, reads as follows: 

" s tate University- Curat ors .-- The 
General Assenbl j shall, whenever 
the public school fund will per mit 
and the actual n acessity of the same 
~a~ require , aid ana ~aintain the 
State Universi ty, no es tablished , with 
its present uepartnento . The ,;overn­
Ltent of the State Univ~rsity shall bo 
v~st ed i n a Board of ~urators to con­
&ist of nine uembers , to be appo:ntod 
by t~e Governor , by and with tho ncvice 
~ cvnsent of the ..,enata . " 

' Section 10782 , H. s . . o . 193~ , is as follows: 

"University 2stabl~shed . -- A universit y 
1a h~n~ebj ins t1 tuted I n this State, the 
government whereof shall be vested in 
a board of cur a tors • " 

In both of tho foregoing provis i ons tho word "govern­
ment" is present, so it will probably be best to det er mine 
~ this word ~eans in provisions or this kind . 

In the ca ge of ..,tate ex rel . 1Ioi lberger v . Board 
of Curators~ UniversitJ of wissour! , 188 S • . • 128, 268 t o . 
598 , the ..JUpre!ue Court hel d that the word ngovernment" used 
in the constitutional provision above meant "guiaance, di­
rection , regulation , management and control . " 

Also with reference t o the terms "government" with 
reference t o a University, the followi ng is found Ln ·eat v . 
Board !2!. Trustees 2!_ ~1am.1 Univers i t y .!:!!£ ~.>.iami Normal School . 
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181 u. E . 144 , 1 . c . 148, 41 Ohio .!2£· . 367 : The term 
~vernmen~in act vestin3:government~Universlty in 
trustee s held to i nclude admi nistrative rul es and regula­
tiona affecting scholastic pr~edure as well as a isclpllnary 
measures . 

v. ebs ter t s Standard DL ... tionary define s "government" 
as , "contr ol, diruction or r estraint exercised over illen in 
conununit ies ."; "moral , tental or physical control . " 

Centur) u ictionary ~ Cyclopedia: "Gui dance; 
uirection; regulation; management ; control; as t he government 
of one's c onduct." 

\.abater ' s!!! Internat ional Dicti onary: "Act or 
fact of governing ; exercise of authority in regulating the 
action of something ; control; direct ion; rule; regulation; 
specif ically the dir ections of the affa irs of State; the 
r uling and administration of a political body . " 

From these definition~ of the t er m "government" 
· t v;ould appe'l.:> thnt t,..,e '.card cf Curators has the guidance , 
d i raction, r egulation , management. and con t rol of the affairs 
of t ne Universit] of iasouri . 

. A.ls o , uncle'!." ···action 10807, R. s . Mo. 1939, is the 
following : "By-laws , --The curators s hall have power t o l'tlB.ke 
such by-laws or Ol'CH nance .. , rulos and r egulations as they 
nay judge mcst ~Apedient for t he a ccomplishment of the trust 
r eposed in them, -::· * * •" 

There have been no decisions with reference t o 
~attars of t ne Ki nd involved i n this case and wherein the 
university of J bsouri was directly interested. There have 
been two aecisions i nvolving the vaccination of s tudents 
i nvol ving t he "Puolic ~chools " of the State . The .1.' Ublic 
~chools of the Stat e have a t t he head of each d istrict or 
d ivision a Board of Di rectors who, like the Board of curators 
of t he University have the "government and control" of their 
particular districts . So, t he Boaro of ~urators are i n the 
s ame position, a s t he Board of Directors of the cases which 
we will now cite . Consequently, if the 3oards of Directors 
i n these cases had the right to make and enforce rules regard­
ing vaccination , the Board of Curators would also have such 
right, as t he corresponding gover ning body over the Univers ity 
of :.1 issour1. 
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The fir s t case in which thJ vaccination of pupils 
was questioned was .!!! re he.benack, ~ .Lto . ~ 8 . The facts 
were as f ollows: two ChiTaren were vxeluded from the St . 
Louis schools due to the fact they were not vaccinated and 
t heir father would not have them vaccinated . ~ben they were 
not permitted t o continue s~hool the father asked the court 
to issue a wri t o! ~andamus to force the ~oard of Directors 
to admit h is two chi l dren . At the time there d i d not appear 
t o be an Jp i demic . Writ was denied . 

The other case i n which this question aros e was 
St ate ex rol.v.Col e , 220 1110 . 697 , 119 s . \" . 424 ~ ..rle .J.at or i n 
this case-was az:os idOilt of sedal ia allci tiie"""fither of two 
chlldr en who had been excl uded f r om th public schools of 
that city due to the f act t hat theJ had not been vaccinated 
against smallpox . Relator asked for a writ of mandamus t o 
force the Sch ool 1 i rectors t o admit h l s children in school . 
It s eemed t hat small pox l~d been preva l ent i n Sedalia for 
eight years . Writ deni ed . The Court held i n this case t h at 
where there is a "threatened epi demic," the s chool board has 
a right to pass rules and regulations regarding vacc i nation 
and has t he power to enforce t hem. The Court said t hat it 
would not go beyond the fact t in question which showed t hat 
there was a threatened pidemic . 

However, in the Rebenack case , s upra , tho Court 
did not conftno itso.lf t o cas es where there was a "threatened 
epidemic" but hel d , "I t !"3sulr:~ frO.Jl tho foregoing that Vie 
a.re not warranted in declarin..., the rule of the st. Louie 
School Boa r d unreasonable and hone a wust d vny the wri t of 
mandamus . " 

It has also been held in this State 1n s tate ex 
.!:!!.:, .!.:. Cape Girardeau School District, 237 Mo . 640, l 4ThW. 
640 , that: 11 A ooa.-'<l of ea.ucat i on whoso ciut :y Ttfsto main­
tain froo public s chools , has powe r t o make reasonable 
r egulations to guard the health of the pupil s therein . " 

found: 
At 56 ~ . J . 818 , Sectlon 1003 , the following is 

"Sec . 1003 {b ) I n Absence of Specific 
St a tutory 1tequirement -- Amero general 
power vested i n adminis t rative authori­
ties to mako such rules and r egulations 
as they may deem neces sar~ to the pr eser­
vation of the public health, or to take 
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such measures as in thoir judgment 
may oo ne cessar J for t ne pr otsction 
of the people from dangerous d iseas es , 
a oes not, it has been held in the 
abs ence of the existence or present 
menace of such disease , justify a 
regulat ion for b i dding children to be en­
rolled in the publ i c schools without a 
certificate of vaccination , but it has 
been held to t he c ontrary that the p ower 
of the school authorities t o exclude un­
vaccinated ch ild ren from the public s chools 
is implied from a general grant t o make 
all proper rules, ordin ances and statutes 
for t he gover nment and management of the 
schools . " 

As can be s een fr om the a bove, this question has 
been passed on in t wo d ifferent ways inthia country but the 
cases cited from this State are t he cases cited supra. The 
Rehenack case would allow a rule requiri ng vaccination re­
gardless of an epidemic . The Cole c a se would allow such a 
rule in case of a threatened epidemic but does not pass on 
whether or not in the absence of a threatened epidemic, a 
rule of this k ind would be reasonable . we do not think 
that the Cole case overrules the Hebenack case. 

Again citing 56 c. J . 81 7 , under footnote 76, the 
following is found, taken from t he case of Viemeister v. 
White , 179 N. Y. 235, 72 N. E . 97, 103 AmSR 859, 70 L. R. A. 
796: 

"' The r i gnt to at t end t~e public schools 
of t he state is necessaril~ subject to 
so~e restrictions and limitations in the 
inter~st of t h e public health. A child 
afflicted with l eprosy, sma l lpox, scarle t 
fever , or any other d isease which i s both 
danger ous and c ontag ious, maj be lawfully 
excl uded fro111 attendance ~ o long as the 
danger of contag i on c ontinues . Public 
heal th , as well as the interest of t h e 
school, r equires t h i s , a s otherwise the 
school mi ght be broken up and a pestil ence 
spread abroaa in the co~unity . So a child 
r ecentlj exposed t o such a d ise use may be 
d en iO the pri vilege of our schools until 
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all danger sh.all ho.vo pas$ed . C' ::nallpox 
is ~mo n of all to co a dan,jar ous ana con­
ta~ious d isease . If vaccination strongl y 
tends to prevent t41e t ransJ>'lio:>sion or 
spread of thi& d isease, it l ogica l l J fo l-
lo s that cnildren ~a~ v6 refused a~ission 
to t ne public schools until theJ have been 
vacc inated . ~he app0ll~!t cla~s that 
vaccination doos not tend t o pr Jvent small­
pox but totm~ t o brins about other d lseqses , 
and t nat it d oos much harm, with no good . 
It ~uot be concedvL that so~o laymen both 
learned ana unlearned , and some physicians 
of Great skil~ £lnQ repute, uo not believe 
that vacc ination is a preventive of soall­
pox . 'l1he co illlvn elief , however , l s that 
~ t ua3 a decideu tendenc} t o prevent tho 
spread of t h i s fearful d ised.se t:L'ld t v render 
it l oss d~gero~s to those ~ho c ontract it . 
'',h1le not acc.Jpted by all, it i s accoptoa by 
the mass of tne peopl e , as well as by most 
memb ers of the ~edical profesnion. It has 
oden general i n our state and in most civ­
ilizcu nations f or generations . It is 
generally acceptea i n t hoor y nnd generally 
applied 1n prac~ice, both oy tho voluntary 
a c tion of t ne people and i n obedience to the 
co.~nnd of tho law. NearlJ ev~rJ state of 
the Union hns statutes to encoura~e or d i ­
r ictl~ or indirectly t o r equire vaccination, 
ana this is t rue of most nations of Europe , 
It i s required i n nearly nll tho armies and 
nnvies of the ~orld . Vaccination has oeen 
co~,ulsorJ in ~n~land i nce 18~4 , and the 
lnat act upon the subject , passed i n 1898 , 
requi.:-os ev-3cy chilo. born i n ..nc.:,land to be 
vaccinated wi thin s i x months of its birth . 
It became compulsory i n Bavaria i n 1807; Den­
mark , 1810; l"edon, 1814; .. urte.111berg , Hesse 
and other Gor man states , 1818 ; ~russ ia 1835; 
Hu. .ania, 1874; .uun,)l.r y , 1876; and t.ervia, 
1881 . I t i s aidou , encoura~cd , and to some 
extent compelled , in tho other ... uropean 
nations • • • It ic co~pulsorJ 1n but few 
s tatos ana cities in this country, but it 
is countenanced or pro .1oted 1...1 suostantla.lly 

• 
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all, and statutes requiri ng children 
to be vaccinated in order to attend 
the puolic school s have generally been 
sustained by the courts .• " 

Tne case ci t ed above was pas ~ ed on in 1 904 and it 
is the common knowledge or belief of the peopl e generally 
that vaccination for smallpox is a preventative ag9.inst such 
d isease. This belie! becomesstronger · with each passing year . 
A rule of this k i nd operates Lmpartially on all students and 
is not only for t he protection of each individual student 
but is for t he protdction of all of the people of the State 
of .Missouri. As stated in your letter, there seeiUs 'to be no 
substantial dispute among medical authorities on this quest ion . 

Furthermore, at the present time , the means of 
travel and co~unication have been greatly speecod up from 
those at the time of the Viemeister , Cole and uebenack cases . 
~iseas ~a can be co~uunicated much fns~in t~~ay and age 
and i f vaccination is not enforced , an institution such as 
the Universit-y of Mi ssouri would be a fertile &la for the 
ravages of disease Que , as you stated 1n your letter, to the 
crowded condition of the dormitories and classrooms . There­
fore, it i s only r easonable to believe that if the courts 
l ooked upon regulations of this k i nd as favorably as they 
did soae thirty years ago , that if such matters were to c ome 
before them now , wit h the increased favorable kr1owledge of 
t he people and the speed with which contagious dis eases can 
be communicated, they would favor the passing and setting up 
of rules of this kind . 

Now as to a question of the violation of Article II, 
Section 5 , of the Constitution of Missouri , which said section 
reads a s follows: 

"That all men have a natural and in­
aefeasiole right t o worship Al mi ghty 
God according to the d ictates of their 
o· .. n conscience; that no person can, on 
account of his religious opinions, be 
rendered ineligible to any office of 
trust or profit under this State, nor 
be d isqualified from t es tifying , or from 
servi ng as a juror; that no human author­
~ can control or interfere with the 
righ~of conscience; that no-p;Fson-ought . 
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b} any la. , to oe aolwsted in his 
p~~son or estate, on account of h is 
reli~icus p~rsuasion or profession; but 
~ liberty 2[ conscience hereby secured 
shall not be so construed as to excuse 
§&ll. QL liCCntlousnoss, n.21: to 1ustify 
nractices inconsistent ~ith tho good 
order , Reace ~ safety of thi s State, or 
~~rights 2£ othera . 0 

It micht be said by the students in question that 
that part of the constitutional se~tlon citod abovo which says , 
"thnt E.2 human authority can control ~ interfe~e with the 
rTghts £! conscience," woUlC.. prevent a rule of this kind being 
passed by the Board of ~urators, since it might interfere 
witn tho "rights o1' conscience" of such students . no ... vcr , 
further alons in sala section also will be found the following , 
"~ ~ liberty of conccience hereby socured , shall ~ ~ so 
c onstruJd as to excuse acts of licontiousnes ~ , nor to j usttry 
prac tice§ Inconsisten t with tho gofd order , peace-or-safety 
of this tate .2£. with the rfP,nt3 £._ others . " -

3 tudents professing the ~hristian Science faith 
may feel that some of the rights 5uaranteed by the Constitu­
tion above are bei06 vXiated by the regulations requiri ng all 
students of the UniversitJ to bo vaccinateu before entering 
school. nowever, if the latter quotation cited above is con­
sidered, it can be seen that if a rule of this kind could not 
be enforceu, those exe~pted 1i ght endanger tho satety and 
rights of a ma jority of the students attending tho University • . 

The number of students complaining about this 
reGulation, i s undoubtedly a small minori t y and the fo l low­
ing excer pt taKen from the case of s tate ox rel. Freeman v . 
Zimmer ~an, 86 Minn., 1 . c . 358, s eems to be~logical view: 

"The welfare of the ~any i s superior 
t o that of a tow, and as the regulations 
compelling vaccination are intended and 
onforced solely tor the public good , the 
rights conferred thereby are prLuary and 
superior to the rights of any pupil to 
attend the public schools . " 
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Concl usion 

I t ls, therefore , t he co .... clusion of this depart­
ment that t no r egulation compelling students to be vaccinated 
aga i nst smallpox before entering the Lti.s souri Univ .3rsity and 
tho~r f ailure t o obe) &uch regulation constituting grounds 
f or oxcl..tsion therefrom, is a reasonable regulation a,nd one 
wh ich the Constitution of Missouri and the statutes have 
given the Board of Curators of Uis souri Univ.>rsity the power 
to make and enforce . 

APPl<OViill z 

rtOY 14cKIT'l'tUCK 
Attorney- General 

JSP:BG 


