
3L!::CTIC•:TS : In r e e l e c tion t o f i ll vac a.Ylcy i n 
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Yo ~ . G. Cha~berlln 
_, socuting A t t ..:>r noy 

Cas e Cou.'1.t y 
Ifurrlsonvi l le , !i ssour i 

Dear • .t•. C:Ul.tlber lin: 

Jul y 10 , 1942 

PI LED 

This i s i n repl y to yours of rccont date wherein 
you roquest an opinion f rom th is depo.rt=ont on the 
following otat~ent of facts : 

"I am herewith o~~loaing a copy of a 
Wr i t of El ection which uno sen t t o our 
shcr lf: for ac t i on . Tho or iginal ~as 
dul y signed by t ho Governor, Secretary 
of State , Chief' Cler1

-::: and sealed by t !:le 
state in regular order. 

"Thi s is based on Sections 12058- 12862 i n­
clusive, but tho point t hat we are not 
clear on is what t he Governor intends to 
have done. :re sto.tes 1n the notice t ho.t 
t ho electi·on to supply t he vo.ca..."lcy is to 
be hol d on Tuesday , Auzust 4; t hen states 
t hat at t he t ime of tho general election 
next preceding t he last o.bovo date and 
t ha·t t he sher !.ff 1s to issuo o. procla.::ta­
t ion f or holding an election, etc . 

" I not l co in the pa~or, The Kansas Ci t y 
Star, t hnt t he Governor was ordering a. 
s pecial oloction to be held on A~gust 4 
along with the prim~~. 

" I uould l ike t o have your i nterpretation 
as t o l'fhat t he wr1 t really moa..."ls, Tthen 
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t his election is to be hold nnd if 
bold as a special election on August 
~ ~ whothGr or not tho additional 
oloetion might be hold in !love~ber 
on the sace subject . " 

July 10, 1942 

Under Section 14 of Article !V of t ho Constitution, 
writs of election to fill vacancies which occur in eit~er 
house of the Go~oral Asse~bl~ shall be issued by the Governor . 

Under Section 12859 , R. s . Mo . 1939 , which seems to be 
an enablinG act to the forocoing provision of t ho Constitution, 
provides as follo~s: 

"uh~.ever tr£ eovernor shall rocoivo 
any resignati~~ or notice of vacancy, 
or TThon he shall be satisfied of t."lo 
death of ~~Y nenbor of either house, 
durir.c; t.l1.c recess , !to shall , \71 t hout 
del ay , issue a writ of election to 
sup:>l :r s:Icll. vacancy. " 

According to t h o '\7ri-t of oloctlon which tho Governor has 
issued ilt appears tb.nt the Ro!>rosonto.tive of Ca.ss County llas 
rosicnod . ~1oroforo , the Governor has invoked the foregoing 
provisions of the Constitution and Statutes . 

Soct ion 12860, R . S . Mo·. 1939 , provides as follows: 

"t'!hon any vacancy shall happen in the 
senate, for a distr ict co~poscd of 
more than .Jne county, ~o r.ri t of 
election s=all be d~rccted to the 
a~er1ff of tho count y first named in 
tho la.w esta.bllshlng tho district; 
and uhon ouch vacancy shc.ll happen 
~n a senatorial distri ct, v:~ch shall 
hnve been divided or nlterod nftcr 
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tho ccnoral election next preceding 
t :1e OCC.l.l'rence of such vacancy, the 
writ of election shAll bo directed 
to tho ollerif.f of' tl1o county first 
nar~d in cuch old district; and uhon 
any vacancy sl1all r~ppon in either 
house, for any county r.hich. sha.ll 
havo boon divided after the general 
election r.ext preceding the occurrence 
of such vacancy, teo writ of olection 
shall bo directed to the sheriff of 
t ho old cou::. ... ty •1 

You r.!ll notlco tho \7r1 t of election follows t~e 
lanGUage of this section. T'ne particular langua~o to whi ch 
you rofe~, that is: "at tho tlno of tho eanoral election 
next preceding aaid last above ~entionod date" refers to tho 
boundary of tho distri ct and not to the date . In other 
words, it is the du t:T of the Governor to d i:roc t the writ, in 
cases of vacancies 'in the orr:co of senator, to the cou.,.ty 
firs t named 1n the la't7 ootabllsh:ill.g the distr i ct ar~d the 
boundaries of t:~t district are those ~hich existed at the 
t imo of tho general election next _T ocedlng the not.:.ce of 
tho special election . 

ric do not t hinl: t.."'w.t this part i cular provision i o perti­
nent and pr obably ic not noccosury in a case whore a vacancy 
exists in a count7 ouch as Cass . ~e assume that it is put in 
t horo on account of tho way t ho stctuto roads. 

You vill note that the Governor directs this election to 
be held on August 4 , 1942 . Tho fact t hnt this olcetion is to 
be held on tho date of the ~r~y is merely co~cident~l and 
the ballot for the special election will be separate nnd dis­
tinct from tho p~tcary ballot . In our research on this 
question we find that such an election i s ilold under tho same 
rules and ror;ulationa that a cenoro.l election is hel.d . ~Ult 
beine t he case there \7ould bo no prohibition in ho.ving the 
sane oloctiqn offici als for both olectiona. This election is 
for the unexpi red term of the present incumbent . · 

Under Section 2, of Artlclo IV of the Constitution the 
term of tho representati ve is two years. Therefor e, t~e 
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s )C c lal elect lo... \7ill bo r -,r tho tc:.,-~ oxpirinc o.t t:1o end 
of t:.do yc.:..r . ...'his s_ ec :c._ elect.: n daoa :J..Jt o.ffcct the 
no:aina t:l!on a."'ld election of tl· e rcprccc::ltat: vo !'or t :1e next 
bie:mlu.-n. That being tho ca.s.J, o.r..y pc rson C.ealring to be 
:lon.:. .... ntacl and e lected for the r:.o~t tcr_., .:1houl d _ ollot-I ti1c 
nt~tutory provlsionc for nomL~o.tlons ln the ~r~ ~r; in 
order to rove his nli.'nc plo.ced on tho gcnor:1: elcctio._ bnl l ot 
to be voted Cl! ::.n Sfnvcm.bor for the tor-.: vLic' .. ·.:.1: be.:;~ r.hen 
t!lo =1cxt secaion of the Gcnor n.l Assc: .bly co~ .. vonoo in 194S . 

Res pectfully su~ittcd, 

T'"ilt: .• • BUR'lOU 
Aas13t~~t Att or.coy- Genoral 

AI PROVED: 

VIN-B c. '.l.lirtmuJ 
(Act:nc) Atto~ey-Gc~oral 

• 


