ELECTIONS - REPRESENTATIVES Mode of electing senators

AND SENATORS - UNEXPIRED and representatives for

TERMS : unexpired terms, and mode
of nominating them.

July 7, 1942

Honorable Dwight H. Brown
Secretary of State
Jefferson City, Missouri

Dear Sir:

This is in reply to yours of recent date, wherein
you request an opinion from this Department upon the
following question:

"May I be favored with your opinion
as to how candidates in 1lst and 26th
senatorial districts may get their
names on the special election ballot?
Also candidates for the lower house?
What duties has the secretary of state
in connection with these special elec-
tions? How is the senatorial district
party committee in lst and 26th dis-
tricts made up?"

Section lo, of Article IV of the Constitution of
Missouri, provides that senators and representatives
shall be elected certain years.

Section 14 of said Article IV provides as follows:

"Writs of election to fill such vacan-
cies as may occur in either house of
the General Assembly shall be issued by
the Governor."
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According to your request it seems that some candidates
have the idea that thelr names may be placed on the primary
ballot, under the primary law, It alsoc appears from your
letter that the Governor, followlng the provisions of said
Section 14, of Article 1V of the Constitution of #issouri,
has 1lssued writs of special eiections in two sernatorial
districts and provided that the election shall be held
on August 4th, which is the same day as the holding of
the primary. Apparently, the recason for the Governor
issuing his writs of speclal elections in these districts
is that the present incumbents have resigned. Ve assume
that the provisions of Seetion 12868 R. S. Mlssourl, 1939,
applies, This section provides, in part, as follows:

"If any member elected to either house

of the general assembly shall resign

in the recess thereof, he shall address
and transmit his reaignation, in writing,
to the governor; * % & ® %

Section 12859 R, S5, lissouri, 1939, which relates
to the same subject matter, provides as follows:

"Whenever the governor shall receive
any resignation or notice of vacancy,
or when he shall be satisfied of the
death of any member of either house,
during the recess, he shall, without
delay, issue a writ of election to sup-
ply such vacaney.”

Under the provisions of Section 12360 K. S, kissouri,
1939, the writ of election is directed to the sheriff of
the county first named in the senatorial district, in
distriets which contain more than one county. Then,
under the provisions of Section 12861 R, 8, liissouri,
1939, the sheriff is directed to carry out the direc-
tions of the writ of electlion. This section reads as
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follows:

"The sheriff to whom any wrlt of elec-
tion shall be delivered shall cause the
election to supply such vacancy to be
held within the limits composing the
county or district at the time of the
next preceding general election, and
shall issue his proclamatlion or notice
for holding the election acecordingly,
and transmit a copy thereof, together
with a copy of the writ, to the sheriff
of each of the counties within which
any part of such old county or district
may lie, who shall cause copies of such
notice to be put up, and the election
to be held accordingly, in such parts
of thelr respective counties as com=-
posed a part of the old county or dis-
triet for which the election is to be
held, at the last preceding general elec-
tion; and the returns shall be made and
the certificate of election granted in
all things as if no division had taken
place,"

Said Sections 12858 to 12861, K. S, lissouri, 1939,
inclusive, are special statutes referring to elections
to fill vacancies in either house of the general assembly.
Under said Section 10 of Article IV of the Constitution
of Missourl, elections for senators and representatives
are held only in certain years, In case of a vacancy
in such office then the provislons of said Section 14,
of Article IV of the Constitutlion of Missourl apply.

The special election provided for under the fore-
going statutes 1s separate, and distinct, from the
prisxary, even though it may be held on the same day.
This rule is announced in Vol., 20, C, J.,p. 57, in the
following language:
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" % & % Also the faect that an elec-
tion on & proposition is set for the
day of the holding of a state primery
does not alter its status as a special
election held at a time selected by
certain public officials as disting-
uished from a general celection held
at & time designated by statute,”

Section 11492 R, S, Missouri, 1939, provides as
follows?

"When the governor issues a writ of
election to f1ll any vacancy, he shall
mention in said wrlt how many days,

to be not less than ten, the sheriff
shall give notice thereof,"

Section 11516 R, 8, Missouri, 19239, provides as
follows?

"Such speclal election, except as pro=-
vided in the preceding section, shall,
a8 near as possible, be conducted in
the same manner, and be governed by
the same laws, as & genersl election.”

From these sections it would appear that a special
election is conducted in the same manner and governed
by the same law as a general election is, in so far
as it is possible to do so, and so long as it is not
In conflict with some other statutory provision.

We fall to find any statutory provision, pertain-
ing to special electlions, except those set out in said
Sections 12858 to 12861, supra. That being the case it
would seem that the Secretary of State would perform the
same functions in regard to a special election that he
does in regard to & genersl election.
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Taking up your question as to how a candidate for
the senate or house of representatives may get his
name placed on the ballot for the special election,
we note that Section 11537 K, 8, sissouri, 1939, deals
with nominations for office and with reference to the
certification of the names of candidates nominated at
a primary, It provides that no certificate shall con-
tain the name of more than one candidate for each
office, Ye think this refers to the rc:i 'mation of candi-
dates for the general election,

Section 11595 R, S, Missouri, 1839, pertaini?g to
the form of ballot for use in general elections pro-

vides, in part, as follows: §

" # 4« 3 The names of all candidates

to be voted for in each election dis-
triet or precinct shall be printed

on one ballot; all nominations of any
political party or group of petitioners
being placed under the party name desig-
nated by them in their certificates of
nominaetion or petitions, and the ballat
shall contain no other namesg, % %* #« %

This leads to the conclusion thafl at an election to
be held where an official is to be sgqlected by ballot,
the name of only one person can appe on such ballot
as the candidete of any political panty or a candidate
of any group, or groups of petitioners, according to the
number of petitioning groups. ¢

There is a well recogn!zed and defined theory, philos-
ophy and principle of law that the citizens of our hatlon
or a State thereof have the gualified right to express
their allegiance to certeir principles as asdopted by an
existing political party or as may be declared by certain
allowed petitioning groups. see State ex rel v. Kortjohn,
246 Mo, 54, As a practical matter this expression can
only be given force and effeect, and the voter could se-
lect among the various and contending single candidates
representing the various and contending political views
and creeds, where each party or group was represented
by but one candidate,
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At the special election to be held on August 4th,
next, voters are entitled to choose between a candidate
selected by each of the political parties, as well as
the candidete, or candidates selected by such petition-
ing group or groups, as may lawfully procure the name
of a candidate or candidates on the ballot and the
ballot shall contain no other name or names than the
representative candidate of the existing political par-
ties, group or groups, as may have been selected or
nominated, and, according to Section 11595, supra,
the party name shall be printed above 'the name of the
representative candidates, and the party candidates shall
be in separate col 8 with a heavy line between the
names of each party list or lis of each petitioning
group, or groups,

Sectlon 11546 R, S, Missouril, 1939, dealing with
primary elections, specifically provides that the pro-
visions of Artlicle 5, of Chapter 76, of which this Section
is a part, shall not apply to special elections,

Therefore, the nominations provided for under the
general primary election law would not be applicable
here.

Section 11562, as amended in Laws of Mlssouril, 1941,
P, 363, provides as follows:

"Vacancies occurring after the holding
of any primary and resulting from the
death or resignation, and not otherwise,
of the nominee of a party at such pri-
mary, shall be filled by the party com=
mittee of the district, county, or state,
as the case may be: Provi s however,
that no name shall be owed on any
ticket until the required fee shall have
been paid,”

Section 11538, Laws of Missouri, 1941, P, 354, pro-
vides, 1n part, as follows:
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"Certificates to be filed, when, =
Certificates of nominations fliled with
the secretary of state shall be flled
not more then sixty and 1ot less than
thirty days before the day fixed by

law for the electlion of the person in
nomination, Certificates of nomiration
herein directed to be i(iled with the
clerk of the county court of each county
shall be filed not more than sixty days
and not less than fifteen days before
election: Frovided, that in case of any
vacancy in said nomination, by resigna-
tion or death and not otherwise, the
central committee, or a convention celled
for that purpore, of the party on whose
ticket such vacancy may occur, may se-
lect and certify to the secretary of
state, county clerk of boerd of elec-
tion conmissioners the name or names

of csndidetes to fill such vecancy;
Provided, that the certificetes of
nominetion to f111 vacancy shall be
filed with the secretary of state not
later than fifteen days before the day
fixed by law for the election of the
persons in nomination, and with the
board of election commissioners or
county clerk not later than ten daru
before such elections #

Apperently the lawmc''ers by the 1941 amendments to
Sections 1156% and 11538, R, 5. Missourl, 1939, provided
that the psrty committee could only f1ll a vacancy on a
ticket nomirated, and, after the primary, when the vacancy
on such ticket 1s csused by death or resignation., It will
be noted by reference to these sections that they provide
for the filling of a vacancy in case of the death or
reslgnation, and not otherwise, Sirce the vacancy in the
office of state senator occurred before the primery, and,
since the primary law, Section 115646, K, S, kissouri,
1939, provides that it shall not apply to special elec-
tions, we do not think the provislons of sald Sections
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11562 and 11538, K, S. Hissouri, 1939, as emended, could
apply here,

In discussing the provisions of Section 4823 R, S,
Missouri, 1919, which is Section 11546 K, 5, lissouri,
1639, the Supreme Court, in State ex rel Kimbrell v,
Becker, 291 ko, 409, at 1, c, 427 sald:

"By virtue of fectlon 4823, Revised
Statutes 1919, all nominations for
elective office must be made by prie
mary election, except that this pro-
vision does not apply to special elec-
tions to fill vacancies, nor to county
superintendents of schools, nor to

city officers not elected at a general
state election, nor to town, village

or school dlstrict officers., Lkeither

is it applied to the nomipation of candi-
dates for presidential elector, lhe ef-
feet of these exceptions 1s that there
still exist several classes of officers
who lawfully may ve and frequently are
nominated by conventlons ol delegates,

% * 9w ¥ ¥ ¥ ¥ # #® w # # "

It will be noted by thils statement that ihe courts
then recognized the fact that officers in some cases are
nominated by conventlons of delegates.

It might be contended that the provisions of
Sections 115285 and 115354, R, S, MHissouri, 1939, are
applicable here., Sald Section 11525, supra, stales that
nominations to public office may be made by primary elec-
tion, or by certificates of nomination made by elector.
Section 115354, supra, speaks of such a certificate of
nominatiorn otherwise than by primary, end provides that
such nomination may be made by a certificate of nomina=-
tion signed by a certalin number of voters.,

In speaking of the application of these astatutes
to such a nomination, the court, in State ex rel v,
Seibel, 246 5, W, 288, at 1, ¢c, 203, said:
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- "This authorizes electors to.act
independertly of 2ll political
parties, In other words, a ticket
80 nominated would be a nonpartisan
or nonpolitieal ticket, The only
restriction upon such nomination is
that the electors so signing a cser-
tificate of nominatjon must declare
in the certificate that they are bona
fide supporters of the candidates
sought to be nominated, and have not
aided and will not aid in the nomina-
tion of any other candidate for the
same office,”

This principle is also stated by the court in Siate ex
rel v, Kortjohn, 246 Mo, 34.

Since our statutes ere silent aa to nominations for
speclal elections, we think the prineiple as set out in
20 C, Jo, pe 104, sec, 90, is applicable. -This section
reads as follows:

" &% » % % In the absence of comsti-
tutional or statutory provisions to
the contrary, the authorities of a
political party, such es state and
county executive committees may, in
accordance with perty usage, meke

and enforce reascnable regulations
relating to nowinations within the
party; and some statutes regulating
the mode of nominations, except noml=-
nations for certain local dffices,
provide that they shall be made in
the manner preseribed by party com-
mittees., OSome statutes are construed
to provide an exclusive method or
methods for making nominations for
certaln offices, but statutes pre-
sceribing an exclusive mode of making
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original nominations are construed

to apply only to nominations of
candldates to be voted for st general
elections, and to leave the nomina-
tion of candidates to be voted for at
special elections subject to existing
laws or future legislation,”

!

rL Applying thls e here, in the absence of statutory
provisions, the nomirgetions of candidates for special
elections remain subject to existing law or future legis-
lation, Prior to thd enactment of our primary laws,
nominations were made by politieal conventions,

The law rnlcrs in 1941 (Laws of lissourl, 1941, page
355, Sec, 11539) recognized the faect that e political
party may make & nomination by 1ts centrel commitiee,
In that ststute it suthorized its central committee to
make a nomiration to fill a vecancy on & ticket previously
nominated, However, this tection applies oily tec primaries,
but, as stated 1in the Becker case, supra, there still
exists cases where officers may lawfully be nominated by
conventions of delegates,

CONCLUSIORN

We are, therefore, of the opinion that candidates
for the offlice of state senator, to be elected at a special
election, may be nominated by the senatorial party com=
mittees of the senatorlal district, or, if a person de-
sires to run on ar independent or non-politicel ticket,
he may comply with the provisions of Section 118634 HE,
S, Hissouri, 1939, and get his name placed or the ticket
in that manner,

Af ter the nominations are made by the political
committee, or by the certificate, the names of the nomi=-
nated candidates shonld bhe certified to the secretary
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of state, in accordance with the provisions of Sections
11526 ard 11527, H, 5, Missouri, 1939, 1t will also be
noted thet by the provisions of Seetlon 11527, this
certificate of nomination should be executed with the
formalities prescribed for the execution of an instru-
ment effeeting real estate..

On your last question, as to how the senatorial
district party committee of the {irst and twenty-sixth
senatorlal districts eare made up, we refer you to Sec-
tion 11576 R. 5, lissouri, 1939, which provides as
follows?$

"In all counties of this state now, or
hereafter, having more than one legls-
lative cistrict, in acdition to the
county chairmen &nd vice-chairman, as
provided in section 116785, there shall
be elected a chairman and a vice-chaire
man, one of whom shell be a woman, for
each such legislstive district, and the
county committee and legislative dis-
trict committees shall each at the same
time elect a secretary and a treasurer,
one of whom shall be a woman, but who
may, or may not ve, members of said
cormnittee, and the chairman and the
vice=~chairmen 8o elected shall by vire
tue thereof become members of the party
congressional, senatorlal, and jJudicial
committees of the dlstriet of which
thelr county is a part: Provided, that
if any such congressional, senatorial
or judiclal districi shall consist wholly
of one county, then the members of such
county committee shall constitute the
congressional, senatorial, and jJjudiclal
committee, of the district composed of
such countys # % % * & = % = W

Therefore, according to the provisions of this
section, the senatorial district party commitiee of a
senatorlial district is composed of the chairman and
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vice~chalrmen of each county committee of the countles
which make up such senatorial district.

Reapeqtfully submitted

TYRE W, BURTON
Assistant Attorney General

APPROVED:

VANE C. THURLO
Acting Attorney General
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