
ELECTIONS - REPRESENTATIVES 
AND SENA'.IDRS - UNEXPIRED 
TERMS: 

Mode of electing senators 
and representatives for 
unexpired terms, add mode 
of nominating them. 

July 7, 1942 

Honorable Dwight H. Brown 
Secretary of State 
Jefferson City, Missouri 

Dear Sir: 

This is in reply to yours of recent date, wherein 
you request an opinion from t his Department upon the 
following question: 

"May I be favored with your opinion 
as to how candidates in 1st and 26th 
senatorial districts may get their 
names on the special election ballot? 
Also candidates for the lower house? 
What duties has the secretary of state 
in connection with these special elec­
tions? How is the senatorial district 
party committee in 1st and 26th dis­
tricts made up?" 

Section lo, of Article IV of the Constitution of 
Missouri, provides that senators and representatives 
shall be elected certain years. 

Section 14 of said Article IV provides as follows: 

"Writs of election to fill such vacan­
cies as may occur in either house of 
the General Assembly shall be issued by 
the Governor." 
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AccQrding to your request it seems that some candidates 
have the idea that their names may be placed an t he primary 
ballot, under the primary law. It also appears from your 
l etter t hat t he Governor , following the provisions of said 
Section 14, of Article IV of the Constitution of fi ssouri, 
has issued writs of special elections in t wo senatorial 
districts and provided that the election shall be held 
o~ August 4th, which is the same day as the balding of 
the primary. Apparently, the r eason for the Governor 
issuing his writs of special elections in .these districts 
is that the present incumbents have resigned. We assume 
that the provisions of Section 12858 R. s . missouri, 1939, 
applies . This section provides , in part , as tollows: 

"If any member elected to either house 
of the general assembly shall resign 
in the recess thereof , he shall addr~ss 
and transmit his resignation , in ~riting, 
to the governor; .·;l- .;: o~:- .)~> * .;, • " 

Section 12859 R. s . Idssouri , 1939, which relates 
to the same subject matter , provides as f ollows: 

"Whenever the governor shall receive 
any resignation or notice of vacancy, 
or when he shall be satisfied of the 
death of any member of either house , 
during the recess, he shall, without 
del ay, issue a writ of election to sup­
pl y such vacancy. " 

Under the provisions of Section 12860 R. s . Wissouri , 
1939 , t he v~it of el ection is directed to the sheriff of 
t he county first nrumed in the senatorial district , in 
districts which contain mor e t han one county . Then , 
under the provisions of Section 12861 R. s . llissouri , 
1939 , the sheriff is directed to carry out the direc­
tions of t he writ of election . This section reads as 
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follows : 

"The sheriff to whom any writ of elec­
tion shall be delivered shall cause the 
election to suppl y such vacancy to be 
hel d withi n the l imits composing the 
county or district at the t i me of the 
next preceding general election, and 
shal l issue his procl amation or notice 
for hol ding the e lection accordingly, 
and tranamit a copy thereof , together 
with a copy of the wr i t , to the sheriff 
of each of the counties within which 
any part of such old county or district 
may lie , who shall cause copies of such 
notice to be pu t up , and tho election 
to be held accor dingly, in such parts 
of t heir r espective counties as com­
posed a part of t he old county or dis ­
tri ct fo r which the election is to be 
hel d , at the last preceding general elec­
t ion; and t he returns shall be made and 
the certificate of elec tion gr anted in 
all things as if no division had taken 
place . " 

Said Sections 12858 to 12861 , R. s . !.ti8souri , 1 939 , 
inclusive , are special statutes referring to elec tions 
to f ill vacancies i n either house of the gener a l assembly . 
Under said Section 10 of Article IV of the Constitu t ion 
of issouri, elections for senators and r epresentatives 
are hel d only in certai n years . In case of a vacancy 
i n such office then t he pr ovi sions of said Section 14 , 
of Artiele I V of the ~onstitution of iasouri apply . 

The special e lection pr ovided for under the fore­
going statutes is separate , and distinct, from the 
priJ ary, even though it may be held on the same day . 
'l'his rule is announced in Vol . 20 , c. J . , p . 57 , i n the 
following l anguage: 



Honorabl e Dwight H. Brown - 4- July 7-, 1942 

" {} -::· .;.:. Also the fact that an e l e c.­
tion on a proposition is set for the 
day of the hol ding of a state pr imary 
does not alter i ts statu s as a special 
e lection hel d at a time selected by 
certain public officials as disting­
uished f rom a general election held 
at a time designated by statute . " 

Section 11492 R. s. JJissouri, 1939, pr ovides as 
follows : 

"Vlhen the governor issues a wri t of 
election to f ill any vacancy, he shall 
mention in said writ how many days , 
to be not l ess than ten, tho sheriff 
shall give notice thereof ." 

Section 11516 R. s. Missouri , 1939, provides as 
follows= 

"Such special elec tion , except as pro­
vided in the preceding section, shall. 
as near as possibl e , be conducted in 
the same manner , and be governed by 
the same l aws , as a general el ection. " 

From these sections it would appear that a special 
election is conducted in the same manner and governed 
by the same law as a general election is , in so far 
as it is possibl e to do so , and so l ong as it ls not 
in conflict with some other statut ory provision, 

We fail to f i nd any statutory provision , pertain­
ing to special el e c tions , except those set out in said 
Sections 12858 t o 12861, supra . That being t he case it 
would seem that t he Secre tary of State woul d perform the 
same functions in regard to a special election that he 
does i n r egard to a general election. 
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Taking up your question as t o how a candidate for 
the senate or house of representati ves may get his 
name plated on the ballot for the special election , 
we note that Section 11537 R. 8 . ~issouri, 193g, deals 
with nominations for office and with reference to the 
certification of the names of candidates nominated at 
a primary. It provides t hat no certificate shall con­
tain the name of more than one candidate for each 
office . \.e think this refers to the nt. -: •\0'!\tion of candi­
dates for the general election . 

Sectio-n 11595 R. s . Missouri, 1939 , pertainl~g to 
the form of bal lot for use i n general elections,} pro-
vides , in part , as follows : , 

I " * ·.:- * The names of all candidate s 
to be voted f or i n each election dis-
trict or precinct shall be printed ~ 
on one ballot ; all nominations of any 
political party or group of petitior.e~s 
being pla~ed under the party name desig­
nated by them in their eert~ficates ot 
nomination or petitions, an t he ballot 
shall eon tain no other name , ·:: * -;':· . • 

This l eads to the conclusion tha 
be hel d where an official is to be s 
the name of only one person can appe 
as the candidate of any political pa 
of any g~oup, or groups of petitione 
number of petitioning groups . 

at an election to 
lected by ballot , 
r on such ball ot 
ty or a c$nd1date 
s, according to the 

There is a well rec0&11zed and defined theory, phil os­
ophy and principle of law that t he citizens of our ~ation 
or a State thereof have the ~ualified right to express 
their allegiance t o certain principles as adopted by an 
existing political party or a~ may be declared by certain 
all owed petiti oning groups. See State ex rel t . Kortjohn, 
246 ~o . 34 . As a practical matter this expression can 
only be given force and effect, and the voter could se­
l ect among t he various and con t ending single candidates 
repre senting t he various and con tendi ng political views 
and creeds, where each party or group was repr~sented 
b y but one candidate . 
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At the special elec tion to be hel d on August 4th, 
next , voters are entitled t o choose bet ween a candidate 
selected by each of the pol itical parties , as well as 
the candidate , or candidates selected by such petiti on­
ing group or groups , as may lawfully procure the name 
of a candidate or candidates on the ball ot and the 
ballot shall contain no othor name or names th$n the 
r epresentative candidate of the existing polit~cal par­
ties, group or groups , as may have been selected or 
nominated, and , accerdlng t o Sect ion ~1595 , supra , 
t he party name sbal i be printed above t he namo of the 
representative can~dates , and t he party candidates shall 
be in separate colUbns with a heavy line between the 
names o£ each party lis t or lisJts of each petitioning 
group , or gr oups . 

Se c tion 11546 R. ~ . Missour , 1939 , dealing with 
primary elections , speci fical l y provides t hat the pro­
visions of Article 5 1 of Ghapter 76 , of whi ch this Section 
is a pa~t , shall not apply to s pecial elections . 

Ther efore, t he nomination s provided for under the 
general primary election l aw woul d not be applicable 
here . 

Section 11562, as amended in Laws o£ Uissouri, 1941 , 
P. 353, provides as fo l lows: 

"Vacancies occurring after t he holding 
of any primar y and r e sulting f rom the 
death or r esignation , and not otherwise , 
ot the nominee of a party at su ch pri­
mary, shall be f i l led by the party com­
mittee of the d1at~ict , county , or sta t e , 
as the case may b~ : Pr ovided, however , 
t hat no name shall be al lowed on any 
ticket until the required fee shal l have 
been paid. " 

Sec tion 11538, Laws of Mi ssour i , 19~1, P. 35f, pro­
vides , in part , as follows : 
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"Certificates to be f iled , ube • -
Certificttes of nominat1"1ns fi led with 
the secretary of sta te shall tJe fi l ed 
not more than sixty and ot less than 
thirty days bcforo t he day fixed by 
law for th<: election of' the person in 
nomiLa~ion . Ccrtificat~ s of nomiration 
herein directed to be Li l ed with the 
clerk of the county court of each county 
shall be fi led rot 1:-ore than sixty days 
and not less ttan fifteed days before 
election: l·rovided, that in case of any 
vacancy in said no~ination, by resigna­
t iorl or death ar.d not o therwise, the 
cer1tr£.l con::n i t tee, or a convE.;ntion cal led 
f or that purro e , of the -rrrty on whose 
ticke t such v&cancy may occ~I , may se­
l~ct ard certify to the secretary of 
state, count;- c l erk of boar d of e lec­
tion co ~issic.1er .... the name or ne..r es 
or c~ndidate s to fi ll such vacancy ; 
Provided , that tho certific tes of 
nonirctior t o fill vacancy shall be 
f iled with the secretar y of state not 
la ter than fifteen days before tlle rtay 
fixed bj law for the election or the 
persons in no ... i natjon, and with tre 
board of electior co·~1881oners or 
cour:ty clerk not l tter thsn ~en .. d o.r.e 
before such election : {C. -Jl- A. .,r • 

Apparcr t l y the lan~'~era b y the 1~4 1 amendments to 
~ectiono 11562 and 11538 , R. ~ . issouri , 19~9 , provided 
that the party co~ittee could Ol l y f ill a vacancy on a 
ticket nomir.e. ted, and, after the pr.imary, when the va cancy 
on such ticket is cs ~sod by death or resignation . It wil l 
be noted by r efereLcc to these sections that t hey provide 
for the filling of a vacancy in case of the death or 
r e al-nati on , and not othorr.i~e . Slnce the vacancv in the 
office of state senator occurred before the primary, and , 
si ce tte primary l aw , Section 1154.6 , h . ::1 • .. is souri , 
1939 , provides that it ·shall not appl y to special elec­
tions , we do not think the provisions of sai d ~ections 
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11562 and 11538 , R. s . !issouri, 1939 , as amended, cou l d 
apply here . 

In discu ssing the provisions of ~oc ti on ~823 R. s. 
Uissouri , 1 919 , which is ~ection 11546 h . s . issouri , 
1939 , t he ~upreme vourt , 1n ~tate ex rel Kimbrell v . 
Becker , 291 Lo . 409, at 1 . c . ~27 said: 

"Dy virtue or ~ectlon 4823, Revised 
~tatute s 1919 , all nominnt~oLs for 
elective offi ce must be made by pri­
mary election , exce~t trAt this pro­
vision does not apply t o special elec­
tions to fill vacancies, nor to county 
superintendents of schools, nor to 
city o£ficers not elected at a general 
stat~ election , nor to town, village 
or scnool alstrict otfi ce r a . heither 
is it a ppliea to the nomi nat ion of eandi­
dates tor presidential elector. ~he ef­
fect ot these exceptions is that there 
still exist sevor&l class a of of1'ieers 
who lawf ull y may oo and frequently are 
nominated by conventions of delegates . 
-t.• ~~, ~~ 'i:· *' -~ ·~ *~ · 

It will be noted by this sta"Lomont t.t.a.t t he courts 
then rcco~ized tho fact that officers in some cases are 
no~inated by conventlona of delegates . 

It might be contended that t h& provis ions of 
Sections 11525 and 11534, n. s . ~-issouri , 1939 , are 
appl icabl e hero . &nia bect~o1. 11525 , s-..~.pt·a , sta ... c, s ~t 
nominations to public office may be made by primary e l ec­
tion , or by certificate D of nomination made by elector. 
~ection 11534, supra , speaks of suCh a ccrtiffcato of 
no~nation oth~rwise t han by primary, and provides that 
such nomi r.atlon may l:io wuue by a certificate of nomina­
tion s1 Jned b y a certain number of voters . 

In speakinz or the application or these s tatu tes 
to such a noninat.:..on , l he court, in State ex rel v . 
Seibel , 246 ~ . W. 288 , at 1 . c . 293, said : 
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"This authorizes electors to.a ct 
independe~tly or all ~olitical 
parties . In other ords, a tickt t 
so no~irated wotld be a nonparti~an 
or nonpol itical ticket . '!he o~ly 
restriction upon such nomination is 
that tlle electors so signing a cer ­
tiricate of nominat~on must declare 
in the certificate that they are bona 
fide supporters or the candidates 
sought to be nominated, and have not 
aided and will not aid in the nomina­
tion ot any other• candidato for the 
same office." 

'l'his principle i!s also stated by the court in ~ate ex 
rel v . KortJohn , 246 .o . 34 . 

Since our statute s are silent ns to r OLtinat )ns for 
special elect1.ons, we think the principle as set out i n 
20 c. J ., p. 104, sec . 90, is applicable . -TI1ia section 
reads as rollowa: 

" ·:to -t: * * In the absence ot' com ti-
tutional or statutory provisio~s to 
the cortrary, the authorities or a 
pol itical party , such as state and 
county executive committees tay, 1n 
accordance with party usage, MAke 
and enrorce r easonable re~~lations 
relating to no .• ina tior.s within the 
party; and some statutes regulating 
the mode of nominatio~s , except nomi• 
nat ions for certain l ocal o~ficea, 
pr ovide that they Shall be made in 
the manner prescribed by party com­
mittees . Some atatutea are construed 
to provide an exclusive cothod or 
methods ror making nominations for 
certain orfices , but statutes pre­
scribing an exclusive mode of making 
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original nominations are construed 
to a.p')ly onl y to .. ornir.ations of 
candidates to be voted for o.t general 
elections , and to leave the nomina­
tion of candidates to be voted for at 
speclal elections subj ect to existlz~g 
laws or future legislation. " 

1 A~plying this ~e her e , in the absence of s tatutory 
pr:ovlsions , the nomi t iona of candidates for special 
elect16ns remain . sub ect to existlng law or fUture legis­
lation. Prior to thd enactment of our pr1nary laws, 
nominations were Lade by political conventions . 

The law _, rq in 1941 (Laws of l' 1ssour1, 1941 , page 
355 , Sec. 11539 ) r~co~n1zed the ract that a politica l 
party may make a nomLation by its central committee. 
In tha~ statuto it &ut~or1zed its cent ral co~ittee to 
make a nomiration to fill a vacancy on a tic~et previously 
nominated . .Jiow(,ver , thia ~ection applie s o.~.ly to primaries, 
but, &s stated i~ the Boeker case, supra , there still 

exists cases where officers may lawfully bo nominated by 
conventions of delegntes . 

C~!cCLJSION 

We are , therefore , of tbe op~n1on ttnt candidates 
f or th~ office of state senator, to be electe~ at a special 
e lection, maybe nominated by the senatorial party com­
mittees of the senatorial distri ct, or . i f n ~erson de­
sires to run on an indeper:dent or non- political ticket , 
he may CO.c1:'1Y w1 th the provisions or Section 11534 p . 
s . Uissouri , 1939 , and get his name placed or the ticket 
in that manner. 

Atter the nomi nations are made by the pol iti cal 
committee, or by t he certi ficate, tho namos or tho nomi­
nated candi dates shonld be certified to tho secretar y 
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of stattf ~ i n accordance with ~:;11~ provisions of ~ections 
11526 f.t.nd 11527, :- . ~ . r:: ssouri , 1939 . It wi11 also be 

no ted t }I;La t by the provis~ons or· ..:action 11527 , this 
certif i qate of nominati on sho~ld be execute~ w~th the 
formalities prescribed for the executi on of an i nstru­
ment eftec ting real es tate . 

On your last ques tion, as to h.ow tho &<;;.natorial 
distric t party committee of the f irst and tuenty- sixth 
senatorial dis trict s are made up , . we refer you to Sec­
tion 11576 R. >..> . 1assouri, 1939 , nhlch provides as 
fo l l owst 

"In all counties of' t his state now, or 
hereafter, having more than one legis­
lat ive <..istrict , in acdi t i on to tl ... e 
county chairman and vice-chairman, as 
provided in section 11575 , t here shall 
be olectod a chairman an~ a vice-chair­
man, one of whom shall Le a uo~an, for 
each su cn l egish:.ti\·e dis trict , and the 
county committee and legi s lative di$­
trict committees shall each at the same 
t i me elect a s ecretary and a treasurer, 
one of who...t shall be a v-ro.1an , but wbo 
may , · or may uo t be , members of sai d 
committee , and the chairman ana. the 
vice- chairman so elect<.d shall by vir­
t ue ~Lercof become members of the party 
congressional , senator ial, and j udicial 
connnitt ees of tLo di s t r i c t or wl.ich 
t heir com_ty :'i.s a par t : £!2vidcd, that 
if nny such cor:i3rossional , scnatoria,l 
or ju~~lal distri c t shall cousis t wholl y 
of one countj , thc1: the uombor s or such 
county commit tee shall co.n.stit1.1tc the 
congressional, senatorial, and j udicial 
committee , of t Le distr.:.ct co-,po:Jcd or 
such county: ;~ .,. ~=· •. ~1 •• ~~ ~:· n 

Therefore , according t o the provisions o~ this 
sectiorl , t he senatorial district par ty committ ee of a 
senatorial di s trict is composed of the chairman and 

•'--
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vice- chairman of each county com.--ni ttee of the counties 
which make up such sena torial district . 

Respectfully submitted 

TYHE V. . OORTOH 
Assistant Attorney General 

APPROVLD : 

VAfE C. 'lliDRLO 
Acting Attorney Gener al 

TWB : R i 


