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~<!-csona.l ,ot a te of non-r~ siden~. deced-ent may be 
!in.._:_·.ls ered by the Probate ..,c ... t. ·~1. r1hich t h e 
estate ls s~ttled . 
Probate C u~ts ~ot r~qulred J tu~n ove~ to domi ­
cili nry ~d lnistra tor the per sonal estete of a 
non- res i dent J.ecedent , a.f't e r the 'payment of a.ll 
't""'bts , if , un1er the c i rcu..'11.~ 1:lunces , such distri ­
bution m8.,r 1Je oest a c conpli shed by administ r ation in 

· JUfie ~ ' 1942 this 8t9te . 

Honorable William H. Bruder 
Probate JUdge, Jasper count7 
Carthage , Missouri 

Dear JUdBe Bruders 

FILE 

; ;:j 
This is to acknowledge your letter of recent date 

requesting an opinion f rom this depar tment, relative to 
estates of non- resident decedents. Your request r eads aa 
follows& 

"I would like an opinion on the following 
propositions whi~h have oome up in my Court . 

"Firat: whether or not it ia mandatory f or 
an ancillar y administrator to return all 
funda after the payment of Missouri oredi­
tora , admi nistration expenses , and inheri­
t ance tax to the domici liary admi nistrator 
of another atate for distribution to the 
heirs and legatees even though aome are 
r esidents of this state. Or , wheth er the 
funds may be dis t ributed direct from thia 
court. 
Second; If the funds may b~ distributed 
from t his Court, whether or not funds of 
the estate in the banda of the Adminis­
trator or the domici liary administration 
may be taken into account and M1asour1 
beneficiaries paid on the basis of the 
funds in this sta te pl us funds in the 
handa of the domiciliary administrator . 
Third: Is it mandatory th t funds alwaya 
oe returned to the Court having domiciliary 
jurisdiction in another state aft~r payment 
of creditors and F .• issouri expenses . 

"Your opinion on the above propositions would 
be greatly appreciated at your earliest con­
venience . " 
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The answer to your inquiries depends upon a conaiaer­
ation of Sections 253 and 254 of R. S. Mo . , 1939 . In thia 
reapect it ia aa ~umed f rom your question~ that there ia only 
personal property involved. Hence , our opinion will be baaed 
upon that premise . 

Section 253 of R. s . Mo. , 1939 r eada al fol lowa : 

"r;nen ad!niniatro.tlon ahall be taken in t his 
stat e on the estate of any person, who at 
the time of hie decease was an inhabitant 
of any other state or count r y , hie real eatate 
f ound her e , after the pa yment ot his debts , 
shall be diapoaed of according to his last 
will , it h e lett any, dul¥ executed according 
to the laws of t lrls atate , and hia personal 
estate according to his last will, it he left 
any' duly executed according to the lawa of 
his domicile; and if there ahould be no such 
will , hls r eal estat e shall deacend accord­
ing to the laws of t his state, and hia per­
sonal estate shall be distributed and dis­
posed of according to the lawa of the s t ate 
or country of which he was an inb.aoitant . • 

Section 254 of R. s . Mo . , 1939 r eads a a follows z 

"Upon the final sett lement of aucb an estate, 
and afte .L the payment of all debt s f or which 
the samo is liable in thia sta t e , the residue 
of the personal esta te , if any, may be dis­
tributed and disposed of in the manner afor e­
said, by th~ court 1n whiCh the esta te is 
set tled; or it nay be t r ansmlt tej to the exe­
cutor or adminiatra~or, if t horo be any in 
the ato.to or count ry whore tho deoeaaed had 
hi s domio1lo; as the court; under the circum­
stance•; shall think beat • " 

lt is apparent t o us from a consideration of t heae 
statute~ , that the personal property of a non-~ecldent who 
has lett no will ahall be administered in aoco~dance with 
the laWI Q? ~state Of which the non-roa ident WUI an in­
habitant . I n the event of a \'11.11 of a non- r esident, duly 
executed under the laws ot lhe-itate of which he was an in­
habi tant, the pernonal property shall be dis t ributed in accord­
ance with the will • Thia ; of courae, fol lows after the payment 
of all de bts for w~oh the property may be chargeable in t h1 a 
a tate• 
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Distribution of personal esta te of a non- reaident 
may be administer d by the court in which the estate is 
settled or transmitted to the foreign executor or admini• 
stra tor , if any there be . I t should be observed in thia 
respect , however, that the sta tute investa in the court 
a discretion. Hence , if the court believes, under the cir• 
cumatances involved in the particular case , that admini stration 
of the pe r sonal eata t a of a non- resident may be beat admini­
stered 1n t his sta te , the court may exercise its discretion. 
This ia a mat t er entirely f or the decision of the court . 

Our views i n the above reapect a are forti fied by a 
considerati on of casea which h~ve conaidered these statutea . 
In thia re spect your at tention ia directed to the very early 
caae of Nal!cr 's Administ rator v . r:offatt, 29 r. o . 126. In 
that case h e court sai~ at pa~G 128: · 

n * * * If the plaintiff is an adci nistra tor 
r egularly ap ,ointed, aa the d«:lUri:'er admita , 
t hen his right to all the peraonal propertJ 
of the deceased found here is unquestionable; 
and of course hia right to sue 11 exclusiTe 
of the foreign executor, distributee• , and 
of all others whomsoever . The grant of admini­
stration to plaintiff vesta in him the l egal 
t i"tl e to the propert7; and he ia to all intents 
and purposes the l egtl owner, al though he is 
ao in the character •r truatee . The letter• 
o~ the fo~eign executor have no extra terr i ­
t~ial rotc~ and give him no title to propertJ 
o~ the te tator in this state; and he could 
not bring or maintai~ an action in hie off i­
cial capa city i n this state to recover it . 
His title does not extend beyond the limits 
of t he atate of the tes tator's do~icil , and 
the movabl e property t herein. (Sto. Cont. 
of Laws , Section 512 . ) Whatever right he as 
executor may acqui r e to the property in ques­
tion is by virtue of our own law. So that 
aa a question of law arising upon tho facta 
averred in the petition, there can be no doubt 

. of the plalntit'f' a right of action to recover 
the property in question . irrespective of the 
stat e of the primary exami nati on in Virginia, 
whet her it i s closed or not . The adminiatration 
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here ia ancillary to that in the state of 
Virginia , end the rights of heirs and lega­
tees are as effectually secured under it aa 
under the primary administration there. If 
t here are no debts , the property will be dis­
posed of accordinr to the will of the testator , 
or it may be transmitted to the executor in 
Virginia . " 

Attention is alao directed to the case of 18cPheraon• s 
A&rl.niatrator v . l.tcPheraon, 70 o. App . 330. In that case , 
the court, in speaking of the statute hore under consideration, 
said at page 336: 

" * * ~ The statutes in quest:on were made 
for the purpose of authorizing administration 
upon the property ana ef_ects of nonresidents 
which at the time of their decease were found 
i n t his state. Theae statutes do not relate 
to troperty ~ effect• not w!thrn~e Juris­
die ion of our courts . ~he7 also contemplate 
that tho-adm!nistratlon ,had here shall be an­
cillary to one ha~ at the domicile ot the non­
resident . Hence t hey provide for the trana­
miasion to the priDnry administ ration of the 
residue of tho personal estate l eft after the 
winding up of th~ auxiliary administration 
conducted in Uiasouri . " (Under - acor1ng ours .) 

Your attention is particularly directed to the under­
lined portion of the quotation or tho court in the above styled 
case , with respect to property or ef fects not within the juris­
diction of the courts of this state . 

CONCLUSION . 

In ~ow of the above , it ia the opinion ot· this depart ­
ment that it isn't mandatory for an ancillary administrator to 
pay over to a domielliary administrator the proceeds of the per­
sonal esta te of a non- resident decedent , unless r qulred so to 
do by the Probate Court . 
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{1) Probat~ Courts ar e without authorit~ ~r control 
over the personal prope rt~ or vffec ts not wit hin the juria­
dictlon of this sta te . In ether words, if an ancillary ad­
m~ ~istrator has a thousand dol1ara ( l ,ooo . oo) in his handa 
~o be distributed ~nd the do~c111ary administrator haa one 
thousand dollars ( l , ooo . oo) in his handa to be distributed, 
ln m.aking such distribution, under the laws of this state, 
the Probate Court , shall not consider the amount which the 
domiciliary administrat or has under hia poasession and con­
trol , as that property passes by force and effect of the laws 
of the eatate of the non- reaident decedent of which he ia an 
inhabitant . 

{2) If in the opinion of the Probate Gourt , it is be­
ll0ved ~at that the personal estate of a non- reaident decedent 
be distributed in this state to persons lawfully entitled there­
to, suoh may be done . In other words , it is not mandatory that 
the personal eatato of a non-resident decedent , after the pay­
ment of al l debts for whion the personal estat e may be liable 
to turn over to the domiciliary administrator the personal 
estate of s uch non-resident decedent . 

AP ROVED : 

HOY KoKi¥TRICK 
Attorne7 General 

RCS :ww 

Respectfull y submitted 

RUS EL~ C. STJN , 
Aasiatant At t orney Genoral 


