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ELECTI ONS : Names of Appellate judges mus t be published . 
Returns of result of vote on r e t ention of judges 
and initiative questions must be separate . 

- - - ~ - - - - - -
April 27, 19142 

Hon . ·Dw1sht .l • Er own 
Secretary of 5t ato 
Jefferson Clty , lrtiss cur i 

Dear Sir: 

FtLE 

/ / 
This depart~ent is in rece: pt of your request for 

an official opinion which reads as f oll ows : 

"Amend~ont t o Art. IV , Constit ution 
of L~1ssour1 , passed by vote of the 
pe ople Nov. 5 , 1940, known as ' Non­
Partisan Court Pl an ' pr ovides for 
filing r1i t h me , not less t han 60 
days prior t o t he November general 
election , of declarations by supreme 
judges or appellate judees who desi~e 
to succeed themselves. I am t hen re-

.qulrod t o certify tholr names to the 
county clerks, and a separate ballot 
must be pr ovided by means of which 
the voterD express t hemselves on t ho 
questicn of rotaini~ said judges . 
The amendment recites: '· · ·· and t he 
election upon t ho question of reten­
tion of such judge ln offlce shall bo 
conduct ed and the votes countod, can­
vassed, returned, certified and pr o­
claimed by such public official s in 
such manner as is now provided by the 
statut ory law eoverning voting upon 
measures pr oposed by t he initiative.u 

"l ay I bo favcred, )lease , with your 
opinion en the foll owing problo~n , 
this being our ftrst experlonco with 
t he new law: 
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"1 . ~oasures pr oposed by inltlativo 
in t he ,ast lave boen advertised in 
newspa;or s and placed on tho separate 
ballot nlcng wit P ) ropcsals t o amend 
t ho Constituticn sub~i tted by vote o£ 
the General Asse-bl~ • It is required 
ths t no. es of candidates for office 
bo advertised in newspapers . The 
question , Shall t here be a c onver.t ion 
t c r evise and a~end t he Const1tution , 
&ust l i kow·so be advertlsed i n newspapers. 
(Sec . 11682RS"39; See . 11677 . , J s 1t 
also my dut y t o lncl udc in such advertise­
ments t he question of t he retention of 
suprcl""e and o.ppollatc judges ·~ If so, may 
r l'ave your sur _-estod wording and hcnding 
f er such advertising 

"2 . To avoid waste of paper , bindlnB 
and filing s pe.ce, ~ay I prepare r e turns 
t~ t his offi ce, t o be filled out by ~ounty 
Cler~s, includi nG cn tone return sheet, by 
pr ecincts, t ''e vote t or and ae;ainst each 
proposed consti t utional amendment and init­
i a ted law, t he v ote f or o.nd ago.lnst t he 
quostlcn ~ SLnll t h er$ bo a convention t o 
r evise and amend t he iConstitution, ana t he 
vote f or and against t h e retention of t ho 
j uJges whose te~s expire Dec . 31, 1~42, 
viz: Judge 'l'ipt on, Judge Leedy and Judc;e 
Hays, plus any ci rcuit judges in Jac~aon 
County and in St . Louis Cit y whose terms 
expiro at t ho ond or t h is year? In other 
words, n a v I have one sheet ror the candi­
dates' votes, and nnother sheet £or the 
returns ·on t hese t h ree separate ballots?" 

1. 

THE ~ UESTIO'H J!o' THE P.ETENTIOI• Of" SU1·REME AND 
APF~f~TE JUDGES SHOO~ BE ADVERT~~ED . 

At t he gonoral elect ion of 1940 t he people or Missouri 
amended t he Constitution by addi ng to Article VI seven new 



non . Dwight H. Br own - 3- Apr il 27, 1942 

sec tions which were known as t he "court plan. " This plan 
provided t hat a judge o£ t he Supreme Court of ~1ssouri and 
a judge of t he Appellate Courts of 1.issouri at the expira­
t ion of h is term could submit hi s name t o the voters of 
U1ssour1 and t hey would vote whet her or not he would be 
retained in office . Section 3 of t hi s amondmant provided 
t hat: 

" ::. • -:1- the judicial ball ots required 
by this section shall be prepared , 
printed , published and distributed, 
and the election upGn the question ot 
retention of such judge in offi ce 
shall be conduc ted and the votes 
counted, canvass ed , returnod, certi­
fied and proclaimed by such public 
officials in s uch manner as is now 
provided by the statutory law govern­
i ng voting upon measures proposed by 
t he initiative." 

Section 11676 , h . S . :o . 1 9 39 , provides a~ follows: 

"fihenever a .. :r oposed constitu tional 
~endment or other que stion is to be 
submitted to the people of the s tate 
for popular vote, t he secretary of 
state shall dul y , and not less than 
twenty uays before the election, cer­
tify t he same t o t he clerk of each 
county court of the state , and the 
clcr~ of each county court shall in­
clude the sa'tle in the publication 
provided 1n section 11542." 

~.hilc Section 11676, supra , is ineorpcrat~d in Article 
IX which deals wit h constitutional amendments , still a re­
search of t he hist ory or t his section discloses t hat vhen 
lt was passed in 1889 it was incl uded in t he gdnoral election 
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laws and, t herefore, must be taken in its plain meaning 
as to apply t o a constitutional amendment or "other question" 
to be submitted to the people of issouri for ~ public vote. 
We believe it is obvi ous t hat a vote upon an initiative peti­
tion ls included within this phrase . Under Section 3 of the 
constitutional provision quotod ab ove, t he ballot, on t he 
question of whether a judge should be r etained in office or 
not, i s eoverned by t ho same law relat ing t o measures pro­
posed by t he initiative. 

Section 11542 , f\ . ~ . Mo . 1939 , referred to in ~ection 
11676 , supra, provides as follows: 

"At least seven days bef ore an elec­
tion to fill any public office , the 
cler k of t he county court of each 
county shall cause t o be published 
in two newspapers r epresenting each 
of t he two maj cr pol itical parties, 
if such t here be , ru1d if not, t hen 
in two newspa pers, or if t here be 
only one newspaper published within 
tho county then in s uch newspaper, 
t he nomlnatlons t o office certified 
t o him by the secretary of s tato, and 
alao t hose ftlcd ln his of'1'1ce. He 
shall msv.e two such publications in 
each of such newspapers befcre t ho 
election, one of whi ch publice.tions 
in each news paper shall be upon the 
last day upc.n whicb such newspaper l e 
issued before t he election : Pr ovide(i , 
that no hi~1er r ates shall be paid 
per inch , t han i s pr ovlded by section 
14966 , chapter 119 , h . s . 1939 , as 
amended . " 

ne are, t herefore, cr t he opinion , in view of t he 
above authorities, t hat t he names or those j udges who are 
t o be voted on in t he general elect ion as to whether t hey 
shall be retained in orfice or n ot, shoul d be published in 
t hose newspapers designated in Section 11542, R. s. Mo . 1939 , 
along with t he ot h er candidates and propositions . 
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E:.ECTICN RETURNS 
C ..... ~Ll':TlJTIO!fAL A 
'l'I v: , llUTIATIVE 
CP JUDGE5 SHOULD 

2 . 

01, THE GENERAL VOTE , 
' D •. _:ITS A!JD C '"lNVEl\ ­

VDTE , AND L1'.L:.JTI ON 
BE SEPARAT1. . 

Sections 11609 to 11615 , R. S. o . l v39 , pr ovi de in 
subatanc~ f or t ho returning Of the poll b09k8 ~y the j udges 
and clerlts of the election to the count:,- clerk and t he 
casting up of t he votes by t he count y clerk and two justices 
of t he peace aitt1nc as a canvassing board. 

Section 11601 , R. S . Mo . 1939, orov1des as rollows: 
\ 

"The election n such proposed con­
stituti onal convcnti(n, en t he adoption 
of o. r.ew c onstitutic:n , or on nny con­
stl tutional amondrlent or o.mendmer,ts, 
shall bo conductea and the roturns n1ade 
thereof to the several county clerl<s, 
and shall by the~ bo certi fied to t ho 
secretary of stat~, as provided by law 
i n cases of t~e election cr stnto 
officers. • 

~ect1on 12293, R. s . 1( . 1~39 , which deal s with t he 
returns of the vote cast upon initiative quest l or s , which 
law fiOVerns t he pr ocedure to be foll owed in dealing with 
votes cast for the retentlcn of jud6es, i s somewhat di£ferent . 
Thls section-p'r'- vides as follows: 

"The votes on measures and questions 
shall be counted , canvassed and returned 
by tho regular boards o!' judges, clerks 
and officers as votea for candidates are 
counted , canvassed and returned, and the 
abstrac.t .. ade by t he several county 
clerks of v0tes on measures shal l bo re­
t urnod to t h e secreta~ of s t~to on !!Q­
arate abstract sheets, 1n t he manner 
pr ovided !'or abstract of votes f or state 
and county officers . It shall be tho 
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duty of the secretary of state, in 
tho presence of the governor, to 
proceed w1 thin thirty days after 
the election, and sooner if the 
returns be all rece4 ved, to canvass 
the votes given for each measure; 
and the governor shall f orthwith 
issue his procla~ation, giving the 
whole number of votes cast in the 
state for and against eaCh measure 
and question, and declaring such 
'1"1easures as are appr oved by unjcritJ 
ot those voting thereon to be in rull 
forco and effect as the law of the 
state ct U.issouri from the date of 
said proclamntion : Pr ovided, t hat 
if two or ~ere measures shall bo ap­
proved at said election whi Ch are 
known t o conflict with oac~ et her 
or to contain conflicting ?r ovislons, 
he shall also proclaim which is para­
mount in accordance with the pr ovis­
ions of section 12292." 

(Underlining ours . ) 

In 29 C. J . S . page 332 , it ls said: 

"The form of the statement of the 
result is pr escribed b} statute . 

"As a rule, where an election has been 
honestly conducted, mere irregularities 
in the return will not necessarily bo 
sufficient ground for rejecting it, 
statutes regulating the character of 
the return being rogarded as dlrectory 
and not mandatory. l!cwever, cat erial 
irregularities such, for instance, as 
failure to state the cfflces for which 
votes have been cast for candidates, 
..; ·, ... will require re­
jection or the returns . " 
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Therefore, we believe that whilo the returns of t he 
result of t he vote on the consti t utional amen&mente and 
t he constitutional conventi on ~y be incl~ded ln one return, 
still , since ection 12293, supra , prc: videa t hat such abstract 
ot t he vote Shall be separate , wo believe t hat the returns ot 
the v~te on the initintlve questions and the que•t 1on ot 
whether the appellate j udges shall be rotalned i n offi ce 
should be separate . 

AYtR -.~VED : 

R'" Y J•cKr1rTRIC 
Attorney- General 

A0 1!\ : CP 

Respectful l y submitted, 

ART1i'UR O' r:::EFE 
Assi stan t Attorney- General 


