ELECTIONS: .Hamsa of Appellate judges must be published.
Returns of result of vote on retention of judges
and initiative questions must be separate.

April 27, 1942

Hon. Dwight I. Erown
Secretary of State W l L E
Jefferson City, Missouri

Dear Sir: ///f 7

This department is in rece’pt of your request for
an officlal opinion which reads as follows:

"Amendment to Art. IV, Constitution
of Missourl, passed by vote of the
pecple Nov. 5, 1940, known as 'Non-
Yartisan Court Plan' provides for
filing with me, not less than 60

deys prior to the November general
election, of declarations by supreme
Judges or appellate jJjudges who desire
to succeed themselves. I am then re-
.quired to certify thelr names to the
county clerks, and a separate ballot
must be provided by means of which
the voters express themselves on the
question of retalning sald judges.
The amendment recites: '.... and the
election upon the gquestion of reten-
tion cf such jJjudge in office shall be
conducted and the voctes counted, can-
vassed, returned, certified and pro-
claimed by such public officlals in
such manner as is now provided by the
statutory law governing voting upon
measures prcposed by the initiative."

"May I be favored, please, with your
opinion on the following problems,
this being our first experlence with
the new law:
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"1. lleasures propcsed by initiative

in the past have been advertised in
newspapers and placed on the separate
ballot along with propcsals to amend

the Constitution submitted by vote of

the Ceneral Assembly. It is required

that nares of candldates for office

be advertised in newspapers. The
question, Shall there be a convention

tc revise and amend the Constitution,

must likewise be advertised in newspmpers.
(Sec. 11682RS"39; Sec. 11677.) 1s 1t
alsc my duty te include in such advertise-
ments the questiocn of the retention of
supreme and eppellate judges® If so, may
I have your sugrested wording end heading
for such sdvertising

"2, To avoid waste of paper, binding

and filing space, may 1 prepare returns

to thls office, tc be filled out by County
Clerizs, including con/ocne return sheet, by
precincts, the vote ier and against each
proposed constitutional amendment and init-
lated law, the vote for and sgainst the
questicn, Shall therd be a convention to
revise and amend the Constitution, and the
vote for and against the retenticn of the
Judges whose terms expire Dec. 31, 1942,
viz: Judge Tipton, Judge Leedy and Judge
Hays, plus any circuit judges in Jackson
County and in St. Louis City whose terms
expire at the end of this year? In other
words, may I have ons sheet for the candi-
dates' votes, and another sheet for the
returns on these three separate ballots?"

1.

THE QUESTION UF THE RETENTION OF SUFREME AND
APFELLATE JUDGES SHOULD BE ADVERTISED.

At the general election of 1940 the pecple of Missouri
amended the Conatitutiocn by adding to Article VI seven new
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sections which were known as the "court plan.” This plan
provided that & judge of the Supreme Court of Hissouri and
a Judge of the Appellate Courts cof Missouri at the expira-
tion of his term could submit his name to the voters of
Misscuri and they would vote whether or not he would be
retained in office. Section & cf this amendment provided
that:

fx & # the judicisal ballots required
by thlis section shall be prepared,
printed, published and distributed,
and the electlon upcn the question of
retention of such judge in offlice
shall be ccnducted and the votes
counted, canvessed, returned, certi-
fied and proclaimed by such public
officlals in such manner as is now
provided by the statutcry law govern-
ing voting upon measures proposed by
the initiative."

Section 11676, &, 5. Mo. 1939, provides a3 follows:

"Whenever & ;roposed constitutiocnal
amendment or cther gquestion 1s to be
submitted to the pecple of the state
for popular vote, the secretary of
state shall duly, and not less than
twenty days before the election, cer-
tify the same to the clerit of each
county court of the state, end the
clerk of each county court shall in-
clude the same in the publicaticn
provided 1n seection 11542."

While Section 11676, supra, 1s incorporated in Article
IX which deals with constitutional amendments, still a re-
search of the history of this sectlon discloses that when
It was passed in 1889 it was included in the general election
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laws and, therefore, must be taken in its plain meaning

as to apply to a constitutional amendment or "other question
to be submitted to the people of Hisscurl for & public vote.
We believe it 1s obvious that a vote upon an initiative peti-
tion 18 included within this phrase. Under Section 3 of the
constituticnal provision quoted above, the ballot, on the
question of whether a judge should be retained in office or
not, 1s governed by the same law relating to measures pro-
posed by the initiative.

"

Section 11542, K. 5. Mo. 1939, referred to 1n Section
11676, supra, provides as follows:

"At least seven days before sn elec-
tion tc fill any public office, the
clerk of the county court of each
county shall cause to be published

in twe newspapers re;resenting each
of the two majcr politlical parties,
if such there be, and if nct, then

in two newspapers, or if there be
cnly one newspaper published within
the county then in such newspaper,
the nominations to office certifled
to him by the secretary of state, and
also those iled in his ofiice. He
shell make two such publications in
each of such newspapers befcre the
election, one of which publicetions
in each newspaper shsll be upon the
last day upon which such newspaper le
1ssued before the election: Irovided,
thet no higher reates shall be paid
per inch, than 1s provided by section
14966, chapter 119, K. 8. 1639, as
amended."

_ “e ere, therefore, cf the opinlon, in view of the

abeve suthorities, that the names of those Jjudges who are

to be voted on in the genersl election as tc whether they
shall be retalned in office or not, should be published in
thcse newspapers designated in Section 11542, K, S, ko. 1939,
along with the other candidates and propositions.
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2.

ELECTICN RETURNS ON THE GENBRAL VOTE,
CONSTITUTIONAL AMENDMENTS AND CONVEN-
TIUN, INITIATIVE VOTE, AND HETENTION
OF JUDGES SHOULD BE SEPARATE.

Sections 11609 to 11615, R. S. Mo. 1939, provide in
substance for the returning of the poll books by the judges
and clerks of the election to the county clerk and the
casting up of the votes by the county clerk and two justices
of the peace sitting as a canvassing board.

Section 11681, R. S. lio. 1939, provides as follows:

"The election on such proposed con-
stitutional convention, on the adoption
of a new constitution, or on any con-
stitutional amendment or amendments,
shall be conducted and the returns made
thereof to the several county clerks,
and shall by them be certified to the
secretary of state, as provided by law
in cases of tikee electicn of state
officers.”

-

Section 12203, R. 5. Ko, 1939, which deals with the
returns of the vote cast upon initiative questionas, which
law governs the proccedure to be followed in dealing with
votes cast for the retention of judges, ls somewhat different.
This section Prcvides as follows:

"The vctes on measures and questions
shall be counted, canvassed and returned
by the regular boards of judges, clerks
and officers as votes for candidates are
counted, canvassed and returned, and Lhe
abstract made by the several county
clerks of votes on measures shall be re-
turned to the secretary of state on sep-
arate abstrasct sheets, Iin the manner
provIdod for abstract of votes for state
and county cofficers. It shsll be the
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duty of the secretary of state, in
the presence of the governor, to
preceed within thirty days after

the election, and sooner if the
returns be all received, to canvass
the votes given for each measure;

and the governcor shall forthwlth
issue his proclamation, giving the
whole number of votes cast in the
state for and ageinst each measure
and questiocn, and declaring such
measures as sre spproved by majority
of those veting therecn to be in full
force and effect as the law of the
state of Missouri from the date of
sald proclamstion: Frovided, that
if twc or mcre measures shall be ap-
proved at said election which are
known to conflict with each cther

or to contain conflicting provisions,
he shall also proclaim which is para-
mount in accordance with the provis-
ions of section 12292."

(Underlining ours.)
In 290 C, J. S. page 332, 1t 1s said:

"The form of the statement of the

result is prescribed by statute.
#* 3 W TR R W N RR F

"As a rule, where an election has been
honestly conducted, mere irregularities
in the return will not necessarily be
sufficient ground for rejecting it,
statutes regulating the character of
the return being regarded as directory
and not mandatory. However, material
irregularities such, for instance, as
failure to state the cffices for which
votes havo boen cast for candldates,

& % ok @ ¢« < W will require re-
jection of tho returns.”
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Therefore, we belleve that while the returns of the
result of the vote on the constitutional asmendments and
the constitutional conveatlon may be included in one return,
still, since Section 12293, supra, provides that such abstract
of the vote shall be separate, we belleve that the returns cf
the vote on the Initlatlive questions and the question of
whether the appellate Jjudges shall be retained in office
should be separate. -

Hespectfully submitted,

ARTHUR O'KEEFE
Assistant Attorney-General

AFPPROVED:

ROY McKITTRICK

Attorney-General

AO'K:CP



