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J~stice of the peace not nrohibited from 
soliciting ma1•rj a ·e ce_!'emor.ie-=s-=·------

April 27 , 1942 

Hon . G. ~ . Breidenstein 
Prosecuting Attorney 
Cl ark vounty 
AL..hoka , llssouri 

.IJear Sir t 

\; \ , 

F\LE 

I 
\''e are 1r. receipt of your l etter of April 21, 1942, 

in wLicP you request an official opini~n , as follows : 

"I would like to have an opinion from 
your aepartmer.t upor the fo llowinL state 
of facts . 

" ' 1r.d.s county is ir tho r orthea st cor­
ner of u~e vtate a~jo1Pir.c toth Iowa and 
lllinois . Lec·use of the laws re~ lating 
marriage licer:ses i.n those statea, Many 
couples carne to I~hoka , the county seat 
of this county to ge t married . ~specially 
on ) aturdays this businooa of 1ssuin~ 
marriage licenses ill thia c:>unty is h.eavy . 
Generally seventy- five or more licenses 

1 , ....... 1 ssued Ot. each va turday. A Jun­
tice of the Peace with office close tO 
the Court Rouse solicits the business of 
performing the marriage cer emony for these 
couples . he has several ~e~ working for 
him who approach each automobile bearing 
an out- of - sta e licePse rylate as it an­
preaches the courthou 3e . ~hey ask the 
occupants of the car if they have come 
to got married and if so that they will 
gladly take them where they can ge their 
their license and get married. lf the 
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parties are ~illing these solicitors 
then escort t he couple to the Re­
corders Office and wait while they get 
the license and then take them to this 
justice of t he peace who performs the 
marriage ceremony. 

"Not all occupants of cars with these 
foreign licenses who come to the cou rt­
house on business are lookir~ for ma~ 
riage licenses . but they are all ap­
proached and solicited. L-.atur'lll y tl~ey 
are embarrassed by this . ~he pr&ctice 
has a lso cau sed much unfavorable com­
ment on this county. '!he practice is 
ger.era lly detested by our people . 

"ls there any a etlan that can be taken 
in any cou.rt to restrain this Justice of 
the peace ano. his a~.~en ts f r om engagi ng 
i n this practi ce? ' " 

Section 3363 H. s . rUssouri , 1939 , r oc.ds as :follows : 

"Marriages may be solemnized by any 
judge of a court of record or any jus­
tice of the peace , or any licensed o~ 
or dained preacher of t he gospel , who 
is a citizen of Lhe united States or 
who is a r e sident of and a pastor of 
any church in this state . " 

The above section specifically sta t.es who may solE:.nmize 
a marriage . 

In a careful r e search of the statutes l'Te fh.d no l aw 
which prohibits a jus t ice of t he peace from soliciting the 
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performance of marriuco ceremonies . 

i justice of the peace in perfo~nG a ~arriase cere­
mony ia not acting in a jujicial capacity. It was so held 
in tho case of vt . ~ouis v . ~o;~ers , 14n lio . 399, 1 . c . 401 , 
where the court s aid: 

"Tho solemniza·t,lon of a marriage is in 
no sen::lc a judicicl act . ..oro o. justice 
to p rforn it in his court , no record or 
note CO'lld be mude of it . It may be per ­
formed rny\7hero uithin hhs jurisdictid>n, 
at any o.n~ all hours of tho ni~ht or on 
vunday and th J re is nothing TThich r equires 
the clerk to attend tho just:ce L~ his 
perambulations or to take ox officio not~co 
when ~arties uill cull U)on the justice 
at his homo to perform the 1arrince cGre­
mony nor does it. r o1uiro the justice to 
r eport sue~ cercuony to his absent c l erk . " 

I am assuninc from tho facts s t a t ed i n your request 
that the justice of the poaco and his agent are soliciting 
the marriage ceremony business upon the street, and not 
in the confines of the courthouse , or courthouse yard . 

Ther e is no question but that tho county court can 
make a rule ~ovcrning t ho solicit~ne of any busines s in 
the courthouse or courthouse ~rounds . This rule has been 
sta ed in the cases of .lalker v . Li,nn vounty, 72 J!o . 650 , 
~.i:orc;an v • . Or1en, 193 Ilo . 587 , and in Vol ume 15 C ~ J ., page 
536 , section 220 . 

It is , therefore , the opinion of this depar tment .that 
tho county court, as t he a~ency which 1s placed in the con­
trol and ~aconont of county property, is authorized to 

/ 



1ion. G. R. Breidcns tcln { 4) Apr i l 2"/ , 1948 

prohibit p r=o ... s 1~oc SC?l.:c:t:..nc; !.n m'!d nbo"!.l .... th~ co1.:trt:1ou:Jo 1 

providin~ cuch :-olici t ntion :>r ~vcnt3 the public official s 
frO!. perfor.n:!.!lu t~l.\).:_1 .. vff~c.:al ~ut::.ez 1 Or 1-."'lt rf&rOS 1;;i t~l 
t~1e general publ::..c .:. .. 1 _ ts .free o.ccesl:; to 1 D-"1C. use of, the 
public c r ound3 . 

It is furt1lcr tho o-,~n.:. u of this dapartnwnt thct 
a j u stice of t!l~ peace , or his ~gent , co..."lllot bo r:-stra ·r~ed 
f r o1 solic_ t~n..__ -:::u::rr:.aG cerc:"'o~ .:.os on tr.o p~blio street s 
~f t hey do not i!1terfer o with the official nets of the county 
de po.r tnonts . 

Hespec t f u lly submitt ed 

• J • J . fHJRK! . 
... ss:s t; ... .nt ~~ ttorney General 

APPRvV D : 

R ... Y I;c k •. '.!'l'RICb: 
J.ttor neJ Go:-o.:~al of :. issourl 
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