
ELE.C'}l_(, S : r..:ount;r cler k fur n l shes r'allot s . .:>hcri ff 
posts notice of e l ection o~ V8Ca~cy·of ~em­
ber o.f the le-i sla ture . 

July 20, 1942 

FILED 

Bellamy & fiarvey 
Attor neys at Law 
Far mers Savings bank Building 
Marshall, 1.1issour i 

Attention: Mr . " · T. Bellamy. 

Gentlemen : 

We are in receipt of your letter of July 16 , 1942 , 
in whi ch you request an opinion as fol lows : 

"I am in receipt of your letter of 
the 14th inet . enclosir·g copy of 
oplrion dated July 7th to ~onorable 
Dwight H. Brown , uecretary of ~tate , 
and a l so supplemental opinion regard­
ing special e l ection of representatives 
for General Assembly ; a l so copy of your 
other opinion to the Prosecuting Attor­
ney of Cass County, and thank you for 
the information therein contained. How­
ever , the particular matter that was 
bothering me is whether or not the no­
tice of this election should be posted. 
That is t he way 1 r ead the statute , but 
I would like to have your opirion about 
that . In the next to the last parn~aph 
on page { ot your opinion of July 7th 
to the Secretary of ~tate , it io stated 
1 i''rom these sections it would appear 
that a special election is conducted in 
the same manner and gov6rnod by the same 
law as a general election', etc . From 
this 1 am in doubt as to whether it is 
your opinion that the notice should be 
published in the same manner or whether 

~ 
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notices should be posted. 

"Prom the EJ.oove quo1ed portion of 
your opinion ot· July '7th, I j ..1dge 
!t is your opi~ion that returns of 
t nis election should bo made to the 
County Cl&rk as in case of general 
election as t hor o is no thing in the 
s t€tuto tlmt directs otherwise . How­
ever , in vi ev: o1' tho s ta. te.11er t in the 
sta'tU'tO about puttiug u p not.t cos , it; 
s~ems to .... e t hat \'Ji tff1 r ofE 1•er cc to 
tius olectl on ~e mi~t be r eq1ired 
to put up notices by pos tin •' three 
in each municipal township tut that 
the reaults of the election sho· l d go 
to tho County Clerk. 

"P. s . Since dictating the foregoing 
letter I have lenrned that our ~ounty 
0l erk is contending thtlt it is not 
hls d 1 ty but t he dut y of the ~hcr1f1' 
to ha~o ball ots for this suecial elec­
tion printed. l will therefore aop~e­
ciate it 1f ' you wil l g ive l'le your 
opini•:>n . 

111 . \fuether the r)otice of election 
ahould be posted or published in a 
newspaper; 

"2 . \Vhether it is the duty of the 
County ~lerk or the heriff to have 
t he bal l ots printod for the e lection ; 

"3 . ihether the r eturns or the election 
shoul~ b6 Liled by the Jud~es end Ll erks 
in the office of the ~ounty, Ulerk or in 
the office of t he 3heriff.' 
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In r ofererce t o your first question we set out 
the f ollowing : 

Section 12358 R. s . issourl , 1939 , partially reads 
as fo llo.,,s: 

"If any memb6r olec t od t o either 
houso of the ger~eral assembl y shall 
resign in ~\-, "' r ecess thereof , he 
shall addrvss and trar.s~l t his resig­
nation, i n writing to t he governor; 
"-• ·:: -;. ;. ,.., ~. .;.. ·:&- -)."' ~ "!r -;t- • • * ~ • n 

Section 12859 f~ . s . l.ll.issouri , 1939 , r eads 61.8 
f'ollows: 

""henever t he rovernor shall rec•ive 
any resi,_:natlou or .. otice of vacancy, 
or when he shall be sa t isf ied of the 
death of' any memb6r of ei ther house , 
during the recess, he ahall, without 
delay, issu e a wr it of election to sup­
ply such .vacancy . " 

By r eason o! ~ecti.or. 14 , of J:.z·ticl e I V of tre 
C.or.stitution of . isso..ll'i , thb lct islature er.acted Sec­
tior 1 2860 t<. s . :iasour1 , 1939 , which r caas as follows : 

11 \then any vacancy shall happen in tl .. e 
senate , for a u. ist.rict composed of more 
than one coun ty, the writ of election 
shall be directed to the sheriff of 
the county fir et named in the law es­
tablishing the district ; and when such 
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lowa: 

vacancy shall happt:m in a aona tor-
ial district , which shall have been 
divided or altered after the cuoro.l 
e l ection next precediPg tho occur­
encc of such vacancy, tho writ of 
election shall re directed to the 
sheriff of t he county first named 
in such ol~ district ; ane when any 
vacancy shall happen 1n either 
house, for any county which shall 
have been divided after the general 
clecti~n next orecedir~ tho occarronce 
of such vacancy , the rlt of olec~ion 
shall be directed to t he sheriff .of 
the old county." 

Section 12~61 R. s . M13sour1 , 1939 , r eads as fol-

"The sheriff t o whom any wrlt of 
electlon shal l be deliver ed shall 
oa..t.se the election to supply sach 
vacancy to be held within the linits 
composing the county or c..istri ct at 
the time of the next preceding -,.eneral 
election, and shall issue his proclam­
ation or notice for l,oldinc; the elec­
tion accordinc~y, and transmit a copy 
thereof , to3ether with a coryy of the 
writ , to the sheriff ot each of the 
counties within which any pa~t of 
aach ol d co~ty or cistrlct ~ay lie , 
who shall cause copies of such no tice 
to be put up , and t he election to be 
hel d accordirgly, in such parts of 
their respective counties as c9~posed 
a part of tl.e old county or district 
for which the election is t o be held, 
at tile l ast preceding general elect~on ; 
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and tho returns shall be made and 
the certificate of election granted 
in all thing s as if no division had 
taken place . " 

The auove section specifically stat es: 

" ·:} -i.· * shall ~sue hia ppoclama­
tion or notice~ r holding the elec­
tion accordingl ~ and transmit a 
copy thereqf. ~ogother with a cODY 
of the writ . to the sheriff of each 
of the counties within whi ch any part 
of such old county or district rnay 
lie, who shall' cause copies of such 
notice to be put up , and the e lec­
tion to be held accor 61rJgly, ~ ~· • 11 

There is no provision for the publication of a notice , 
as set out i n the general election laws . 

Sections 1 2858 to 1 2861, supra , inclusive, are 
special statutes r eferring to elections to fill vacan­
cies in either house of the general assembly and the 
regular election laws are·general laws . Vlliere a spec­
ia1 statute and a general statute apply to the same 
subject mattor the special statute governs. 

Section 11492 R. s . L.issouri , 1939 • is part ~f 
the t;eneral provisions an<l provides that the aheriff 
shall give notice under the writ of election to f ill any 
vacancy, but Sectidn 12861, supra, specifically state 
that the notices are "to be put up . " Section 11546 , 
R. ~ . J.lisaouri , 1 939 , ,"-"c11 l:-':'~.!Jn t o prir.lary elec­
tions , specifically exc~pts special elections . bince 
the special laws ae to vacancies in both the house and 
senate of the legislature L c ,.c bM.n specifically set 
out that law must govern. 
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14 has been held that whero ore of two conflictinB 
statutes must prevAil , a snecial staLu~e, all else being 
equal, must ta 1<:e precedence over th.c )e:.J.ural ;:Law. " ( vol lins v. Twell~an, 126 s . · .. ( 2d) 231, 344 'o· 330 . ) 

Section 12861 , a.1pra , in r eferring to notices being 
Pl. t up in the different counties in the c.istrict , spe­
cifical ly says : 

"-;~ -:*' ~- shall issue his procl ama..t1on 
or notlce for holding the election 
o.ecordiDJly, and transmit a copy 
thereof, to -Gther with a copy of 
the ~it , to the sheriff' of each of 
the cou.nties '.Yi thin whicl: any part of 
such old county or district may lie , 
who shall cause copies of such no­
tice to be put up, and the e l ection 
to be held aecordil~ly, * ~ *: . ~ 

Althou~h the above section specifically states 
"copies" it refers to the shtJrlffs of' eacl.~. o.f the counties 
of the district , and when the legislature sa~r fit to say 
.. copies" 1 t referred to more t.h.an one sher11'f . .:e cannot 
say that tho section provides for tlie putting up of more 
than or.c in any c r unty in the tistrict by 6 cl SL~riff of 
each county . ~he sectior does not provi~e for th~ putting 
up of more than one notice 1n eacl county. 

Accordine to Webster's ~ew lntsrnati0Lal ldctionary, 
~econd ·ditlon, the wo1,d "put" is defined s.s meaning : 
"Ii'1:xed, set~ in place . " 'ih1s autlority also cefinos tLe 
lTOrd "place as.: ':'l'o iut ir. a particular p l ace or spot . " 
Both npl ace" and 11put 1 are synonomous llith the word "post . " 

In the case of 1>eclro v . Groo tcmaa t , 180 1 • •. • 153 , 
1 74 is . 4 1 2 , held t hat under a statuto \lt~icl:. ro(1•tired 
posting, o.s v1all as publishing of state-lent of' delinquent 
l ands and notice of tax sales is essential to validity 
of tax deed ; "r.ost" bei , a me!l.nin~ distinct :rro.':l what 
is implied by 1publicutlon. " 
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In other words , the sheriff may post or put up a 
notice in tle county in the ~1~trict and r.ot publ iah 
the same in a newspaper for the reeson tlnt the section 
does not require publication in a newspaper . 

In answer to your second question , as to whether 
or not tho county clerk, or the sheri f , should print 
and f11rnish the ballots , and in answer to your third 
question , as to whether or rot the clecti n r e turns 
should b~ nado to the sheriff , or t~e couDty clerk, 
we set out the following special sections , 1~858 to 
12861, lr.cl usi ve , supra, applying to special elections 
&ltd the fillinr; of vacancies in either t! e .,....,use of 
Rep~sentativos o~ ttoiState Senate . ~hes~ are the 
onl'T. sections on that ubject . !\~thing is mentioned 
as tb who nhn.ll f'urnis the ballots, or as to whom 
the return shall be ma e under those section s . 

Since the general l aws of election are in force, 
the or.ly exceptions are the special election laws 
above sot out . ~he aneci~l election sections , 12858 to 
12861, inclusive , supra , only apply to the question of 
proclamation and not.ce of electi~n , and not to the 
conducting of the election in general . 

The courts have the duty , in co•st~~ing to or more 
s tatutes relatir.g to the sa: 1<> s -:.bject, to read them to­
gether , and then harmonize the~, if possible , and to give 
for ce and effect to each, and the rule applies, not onl y · 
to acta passed t tLe same session of the legislat ure , 
but a l so to the acts passed at prior and aubsoquent 
sessions . {State ex rel Central Surety Insurance 
Corp., v . ~tate Tax ~omnisui n , 153 s . \ . (2d) 43 . ) 

Under ..,ection 11594 R. ~ • .. issouri , 1939 , it is 
tho c..uty of the county clerk of the county court of each 
county, to provide printed ballots for ev~ry election 
for public of1'icers , and it was held in the case of 
:bradley v . V>x, 271 L o . 43C , 197 S . I . 88, that no 
ballot l!ball be cast or counted except thone pfficiall y 
pr~sented. Under Section 1161 4 R. c. Missouri , 1939 , 
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the poll books which show the result of the election 
must be r E. turned to tho clerk of the collllt..,. en1rt in 
the county • 

. e find no pl"ovision for the sheriff to furniot 
ball ots , except that he must deliver tnem, atter being 
furnished by the CO,.lflt- clerk, &It set 01 t in ec!.l n 
11598 H. s . l issouri , 1J.:>9. 

lt is , "l..Ut1refore , the conclusion of thiA depart­
ment that the notice of' election shoald be nosted in 
the county , an not b~ published in a n ewspaper . 

lt is .l urt.uer the opini(.,n of this depo.rtment that 
it 1s tl'e d.1ty oi' the county clerk to hav~ tl1o ballots 
printed for tt.~.u election . 

lt lo furtht;;r the opiniun ')f t!1is depar t11or.t that 
the returns of thE# election shoald be :' iled by ~,he judges 
and cl erks ln the office of thb c~~nt· clerk, and not 
in tho off .ice of the sheriff . 

Respeet!'ull y submitted 

APPHOVED: V4 . J . EURKL. 
Assistant Attorrey Gener al 

\ .. .J i. 0 . Llf .. . ~ 
(Acting) Attorney ~eneral 

f!JB : R\"J 


