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MOTOR VEHICLE FUNDS:

motor vhicles

Pl LE.

This is in reply to your letter of recent date
you submlt the followlng questlons:

g

"3,

Can I lawfully deslgnate a member of
the staff of the Public Service
Commission as an assistant caeshler of
the State Treasurer, suchh person to

be on duty at the office of the public
bervice Commission and to recelve the
fees required In salid Section 57287

Can the Public Service Commission law=-
fully pay such assistant cashier of
the State Treasurer out of 1ts, Public
Service Commisslon's, funds?

Can the Publiec Lervice Commlssion pay
the premium on the bond which I may
require such person to give?"

Section 5723, R. S. o, 1939, to which you refer
letter, provides in part as followss

"(a)

In addition to the reg.lar reglstra=-

tion license fee imposed on &all motor
venicles in thls state, and its personal
property tax, every mutor carrler, except
a8 provided in section 5721 shall, at the
time of the lcsuance of a certificate of
convenlence and necessity and/or an inter-
state permlt, and annually thereafter, on
or between January 1l and January 15 of each
calendar year, pay to the state treasurer
of the State of Missouri the annual license



Hon. Wilson Bell -2- January 12, 1942

fee, as set out in this article, for the
maintenance and repalr of the public high-
ways; all such fees levied upon the
issuance of a license to any motor carrier
for any motor vehicle hereunder shall be
reckoned from the beginning of the guarter
in which such license was lssued: # « # #.

" % & % % The commission, upon the issuance
of a license for any vehicle, as defined
in this article, shall notify the state
treasurer who shall receive the lieense

fee for such vehicle; and the commission
shall also hotify the state treasurer of
the nunber of lineal miles of route used uy
the owner of that vehicle and the number of
mileg in which it operates on state roads,
the n mber of miles 1t operates on county
roads and the number of miles it operates
on clty roads not maintalined by the state
hi;hway commission, and the state treas-
urer shall distrioute and credit to the
state highway commieslion and to the

proper county or city in the proportion
that the number of lincal miles of route
used by the licensed motor vehicle in

each case bears to the number of llneal
miles of route over which such carrier
operates and the said funds so derived
from sald license shall be used for the
maintenance ancd repair of the highways

and streets over which sald carrler operates."

From your request you indicate that you do not con=-
template paying the a:sliatant cashier who handles these
funds out of your appropriation. That being the cacze, you
are not confronted with the provisions of Section 48 of
Articls 4, of the Constitution which ie as follows:

"The General Assembly shall have no

power to grant, or to authorize any county
EEPBRELRAR, “PEBOSI U1 IBvEREBY tBNY BRbTRC
officer, agent, servant or contractor,
after service has been rendered or a con=-

tract has been entered into and performed
in whole or in part, nor pay nor authorize
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the payment of any claim hereafter created
against the State, or any county or muni-
cipality of the State, under any agreement
or contract made without esxpress authority
of lawj; and all such unauthorized agree+
ments or contracts shall be null and void."

We also note that the appropriation to your department does
not mention assistant cashlers.

In our research on this gquestion, we fall to find
any statute providing for the appointment of such assistant
cashier. However, from an examination of the various
statutes imposing different duties on the State Treasurer
we think he has implied powers to appolnt such assistants
as are needed to carry out those dutlies. In the case of
State ex rel. Hueller v. Thompson, 289 5. W. 338, the right
of the Board of Permanent Seat of Covernment to appoint an
assistant commissioner was authorized. It also authorized
the appointment of as many watchmen as is necessary, but
did not fix thelir salary. The court disposed of the question
in the following language:

"Since the Legislature has not, by

any general law, fixed the compensa-

tion of any employees or appointees of

the board of the permanent seat of govern=-
ment, except that of the commissioner
thereof, and ..as not named or limited the
number of such employees or appointees,
save and except certaln temporary employees
(section 9267, R. S. Mo. 1919), it is to be
presumed that it Intended to glve the board
a discretion as to the kind and number of
asslstants and helpers necessary to carry
on the duties enjolined upon the board by
sald chapter 44, as well as the compensation
of such employees, helpers, and assistants.
Indeed, the number of persons necessary to
take care of amc protect the property of the
state, as contemplated and required by law,
1s a matter which the Legislature could not
foresee. Therefore the plescing of no in-
hibition upon the employment of such help,
but to leave the same to the wisdom and
discretion of the board of the permanent
seat of govermment, reflects a wholesome
legislative policy. Ve  old therefore, that
the board, in its dicretion, had the power
to appoint an acsistant commlcesioner and to
fix his ¢ mpensation. # % i 4% & & #,%
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shier

Following the ruling in this case, if an a;aistant ca

is needed by your department, to periorm the duties lmposed
upon you, it seems that you would have implied authority to
make such an appointment.

Upon the question of the authority ol the Publiec
cervice Commission to pay the salary of this acslstant
cashier, we refer you to the Public Service appropriation
for this bilennium, Laws of Mo. 1941, pages 153, 154.

You will note thet that appropriation act does not mentlion
an assistant cashier. Section 19 of Article 10 of the
Constitution provides mas followsa:

"No moneys shall ever be paid out of the
treasury of this atate, or any of the funds
under 1ts management, except 1n puresuance
of an appropriation by law; nor unlecs
such payment be made, or & warrant shall
have 1ssued therefor, within two years-
after the passage of such appropriation
act; and every such law, making a new
appropriation, or continulng or reviving
an appropriation, shall distinctly speclfy
the sum appropriated, and the object to
which it 1s to be applied; and it shall
not be sufficient to refer to any other
law to fix such sum or object. A regular
statement and account of the receipts and
expenditures of all public money shall be
published from time to time."

Therefore, if the appropriation act fails to mention an
assistant cashler, then the Public Service Commission w.uld
not be authorlzed to pay a salary out of that appropriation.

However, by your request, you suggest that a mem=-
ber of the starf of the Public Service Commission will be
designated as assistant cashier. If this procedure 1s
followed and i1f such perscn, if told he 1s decsirnated by
you as assistant cashler, is in fact a member of the staff
of the Public Service Commission, then we think sald Section
19 of Article 10, supra, would not be violated by paying
such member of the starff out of the eppropriation of the
Public Service Commission for thie blennium. Of course this
is conditioned on the fact that the appropriation to the

Commiseion for this biennium includes the compensation of
such staff member.
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On the question of the Public Service Commission
paying the premium on the bond of the assistant cashler,
we do not find any statute authorlzing such a bond. low-
ever, such person may execute a common law bond which
would be binding on him and his sureties. Such a bond
would be classed as a common law bond. The assistant
cashier, in the absence of statute requiring such a bond,
could give a voluntary bond which would be binding on him
and his surities. OSuch bonds have been held proper and
binding on the parties in two cases in thls state, namely
State v. Cochrane, 264 Mo. 8581, 175 S. W. 599, where the
court held at 1. c. 595, as follows:

"For the reason that the bond in suit
shows on its face terms, involving the
assumption of an oblijation by the
appellant Surety Company, tc Indesnlify
the publlc, agalnst eany default of its
principal in the performance of its
duties as a warehouseman (aside from
stipulations to comply with the inspec-
tion laws), we thiink that instrument

1s & valld common-law obligation and
enforceable in this action by the plain-
tiff, who though not named in the bond,
is entitled to sue in the name of the
State for the breach of a bond made for
ite benefit. (Barnes v. Webster, 16 Mo.
aupra.) The judgment is therefore af-
firmed. All concur.”

And, Loinberger v. Krieger, 43 lio. 160; La Crosse Lumber
Company v. Schwartz, 163 Mo. App. 659, 147 8. w. 501, where
the Court at 1. c. 664, sald:

"The instrument is not a statutory bond
but we think it is good as a common law
bond. & bond though voluntary and not
authorized by any statute is valid if it
does not contravene public policy nor
violate any statute. (Barnes v. Webster,
16 Mo. 258.) And it is a well-settled
rule that a bond taken by a public of-
ficer in attempted complliance with a
statute 1s good as a common law bond
though it falls short of fulfllling

the recquirenents of the statute. (Vater-
man ve. Frank, 21 lio. 108; State v.
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Thomas, 17 Ho. 503.) Since the bond
was not a statutory obligation and was
not executed to the state, plaintiff
was not compelled to sue 1n the name

of the state to the use of plaintiff.
The only theory on which pleintiff who
was not a party to the bond may recover
upon ip is that it was executed for his
beneflit. i 4 4 3 3 #V

Referring to the appropriations to the Treasury
Department and Public Service Commlssion, Laws of Mlssouri,
pages 133 and 153, 1t will be seen that thne appropriation
for "operation" includes payments of premliums on bonds for
each department. However, since the bond 1s to be executed
by the person for the pérformance of his duties as assist-
ant cashier, which office would be under your department, we
do not think that the payment for the premium on thls bond
could be taken out of the Public Service Commission approp-
riation. We are further supported in our position by the
fact that the appropriation to the Public Service Commission
for administering the law pertaining to motor bus and truck
service does not include an ltem for the payment of premiums
on bonds. <Section 56, page 154, Laws of Missouri, 1lU41l.

CONCLUSLON

From the foregoing, it is the opinion of this
department that the ttate Treasurer may designate a member
of the staff of the Public Service Commission as assistant
cashier, which person may be on duty at the off'ice of the
Public Service Commission to receive the fees required under
Section 8728, R. &. Mlssouri, 1939, pertaining to motor bus
and truck traffic.

We are further of the opinion that the Public
Service Commiesion may not pay such person as acsslstant
cashier to the State Treasurer out of its appropriation, but
such person may be peid as a staff member of the Commission.

We are also of the opinion that the Public Service
Commiscsion may not pay the premium of the bond on such
Asslstant cashier but that the State Treasurer may pay same
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out of his appropration providing fund are avallable.
Respectfully submitted,

TYRE V. BURTON
Asslstant Attorney General

APPROVED:

VANE C. THURLO
(Acting) Attorney General
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