
STATE TREASURER: PUBLIC SERVICE . COMMISSION : 
state treasurerts du~ies respect1ng licenses 
under Section b728 , R. s . t.1o . 1939 

MOTOR VEHICLE FUNDS: 
fees on motor ~icles 

January 12, 1942 

Hon . \Ti lson Bell 
State . rea surer 

FILE 
Treasury ~apartment 
Jefferson City , Hi~souri 

Dear l.\r . Bell e ~ 
This is in reply to your letter of recent date 

wherein you subr.1it the following -1.uestions : 

*'1 . Can I lawfully designate a member of 
tho staff of the Public 5ervice 
Conrai fs~on at an assistant cash i er of 
the ~~ate Treasurer , euch person to 
be on duty at the office of the public 
Lorvice Comr.1 i:Jsion t...nc.t t o receive tho 
fees requi~ ed in said Section o'l2d? 

112 . Can tho Puol ic Service Col1ll'lission law­
fully pay such assistant cashier of 
the State .1.'reasurer out of its, Public 
Service Commission ' s , funds? 

"3 . Can the Public :...ervice OontJ,J i ssion pay 
the premium on the bond which I may 
require such person to t 1ve?" 

Section 572d , R. ~ . , o . 1939 , to thi ch you refer 
in your le ~ter , provlaes in part us follo~s : 

"(a) In addit ~ on t o the reg 1lar registra­
tion license fee i mposed on all motor 
vel.1 lcle s in this s tate , and 1 ts personal 
propert~ tax, every .. ,ut or carr ier, except 
as prov i u.ed in section .;/21 shal~ , at the 
time of t he i t aunnce of a certificate of 
convenience and nece ssity and/or an inter­
state p t: rmi t , una annually thereafter, on 
or between January 1 and January 15 of each 
calendar year, pa} to the state treasurer 
of tne ~ tate of £ i saouri ~he annual li~ense 
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fee , as set out in this articl e , for the 
:maintenance and repair of the public high­
ways ; all such fees l evied upon the 
issuance of a license to any motor carrier 
for any motor vehicle hereunder shall be 
reckoned from the beginning of the quarter 
in wh i ch such license was i s sued: ~ ..; .. i:· * • 

11 ~- -:~ ·:< '* The c om i ssion, upon the issuance 
of a license for any vehicl e , as defined 
in thi s a r ticle , shall notify t he state 
treasurer who shall receive the l icense 
fee for s~ch vehicle ; and the camoission 
shall also ho tif y the state t r easurer of 
the nu. be r of lineal .nile s of' 2•oute u.:.ea. .;~· 
the owner of that vehicle rutu t he numbar of 
miles in which it operates on state roads , 
t he n mber of mile s it operates on county 
roads and t he number of milbs it opurates 
on city roads not maintained by the state 
hi. hway co 1mi ssion , and the state tro~s­
urer sbal l distri 1uto and credit to the 
s t ate highway co.~1i ssion and to the 
proper county or city in t he proportion 
that the number of l i n ual miles of route 
used by the licensed motor vehicle in 
each case bears to the number of lineal 
mi l es of r oute over Tlhich such carrier 
operates and t he said funds so derived 
from sai d license shall be used for the 
maintenance and repair of the highwa., s 
and streets over which oaid carrier operates . " 

From your r eque st you indicat e that you do not con­
templ ate pa.fi ng the ...._ ~:otant co.shler l"Jho handl e s t hese 
funds out of your appropriation . That being the case , you 
are not confronted wi th t he provisions of Section 48 of 
Article 4 , of the Constitution which is as follows : 

"The General Aese.nbly shall have no 
power to tran t , or t o authorize any county 
8~~&!fsh, a~~i0o~tll~8~iR~ett&ni ~n~r!c 
officer , a ent , servant or contractor, 
after service has been rendered or a con­
tract has been entered i nto and performed 
in whole or in part, nor pay nor authorize 
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the payment of any claim hereafter created 
against the State , or any county or muni­
cipali ty of the State , under any agreement 
01r contract made without axpress authority 
of law; and all such unauthorized asree~ 
menta or contracts shall be null and void . " 

we also note that the appro~Jriation to your department does 
not mention assistan t cashiers . 

In our research on this question , we fai l to find 
any statute providing for the a ·npointment of such assistant 
cashier . However , from an examlnation of the various 
statutes i mpos1ne different duties on the State Treasurer 
we think he ho.s implied powers to a1)point such a ssistants 
as are needed to carry out t h ose duties . In the case of 
State ex rel . Huel ler v . Thompson, 2d9 ~ . Vj . 338 , the right 
of the Board of Permanent Seat of l o vornment to a ppoint an 
assietant commissioner was authorized. It also au t hor ized 
the appointment of as many \.atchmen as is necessary, but 
did not fix t heir salary . The court dl sposed of the que s tion 
in t he followiDc language: 

"Since the Legislature has not , by 
any general law, fixed the co, pensa­
t1on of any employees or a 1Jpointees of 
the board of the permanent seat of LOvern­
ment , except t h&t of t he c o.Th 1ssioner 
thereof , and . as not named or l..;.IIlited the 
number of such employees or appointees , 
save and except certain te 1porary e1nployees 
( section 9267 , R. s . Mo . 1919) , it is to be 
presumed t hat it lntended to t ive the board 
a discretion as to t he kind and number or 
assistant s and helpers necessary to carr y 
on the dutie s enjoined upon the board by 
said chapter d4 , as well as the compensation 
of such empl oyees , he l pers, and a ss i stan ts . 
Indeed , the number of persons necessary to 
take care of &IL protec t the property of t he 
state , as contemplated and required by law, 
is a matter whi ch t he Lebislature could not 
foresee . Therefore t he pl a cin& of no in­
hibition upon the employment of such hel p , 
but to leave t he sa1e t o t he ~isdom and 
di scretion of t he board of t he permanent 
seat of gove rnment , reflects a wholesone 
legislative policy . •·e old there!'o re , t hat 
the board , in its dicret ... on , had the power 
to appoint an a~$istant co~ni ~~ ioner ana to 
f ix hi s c mpensation . ~ * ~ ~ * ~ * •" · 
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Following the r uling i n this case , if an a ssistant cashier 
is need~d by your de partment , to per f orm ~e duties imposed 
upon you, it seems t hat you would have implied authority to 
make suQh an appointment . 

Upon the question of the authority 01 the Public 
s ervice co~ission to pay the sal ary of this ac aietant 
cashier , we r efer you to the Public ~ervice a{>propriation 
for this biennium, Laws of .lo . l9l.U , pages 153, 154 . 
You will note t Lat thtlt a ppropr iation act doea not mention 
an as sistant cashier . &ection 19 of Article 10 of the 
Constitut ion provides e.s f'ollows: 

" No moneys shall ever be pai d out of the 
treasur y of t~ is state , or an7 of the fund s 
under its nanat;emen t , except in pursuance 
of an appr opriation by law; nor unlea~ 
such payment be made, or a wa r rant shall 
have issued therefor , within t wo years · 
after the passabe of such appr opriation 
act; and every such law, maki ng a new 
a ppropriation, or continuing or revivins 
an appr opri ation, &1all distinctly specify 
t he sum a ppropriated, and the object t o 
which it is to be applied; and it shall 
not be sufficient to refer t o any other 
l aw t o f i x such sum or object . A regular 
stater1ent and account of the receipts and 
expenditures of all puolic money shall be 
published fro1n time to time ." 

Therefore, if tho appropriation act fails t o mention an 
a ssistant cashier, then the Public Servi ce Com.>t1i ssi on \•v lJ 
not be au t horized to pay a sulary out of that appropr iation . 

However , by your r equert , you aubge~t that a mem-
ber of the staff of the Public Service Commia 8ion will be 
deslgnated as assistant cashier . If this procedure is 
followed and if such person, if tol d he is ~c ·i~~ated by 
you as assistant cashier, is in !'ac t a member of the staff 
of t he Public Service Ccm issi on, t hen we t h ink said Section 
19 of Article 10 , supra , would not be violated by paying 
such member of the staff o~t of the appropriation of the 
Public Service Cor11 dssion for this biennium . Of course t his 
is condi t ioned on the fact that the a )pr opriation t o the 
Commi ssion f or t his b iennium includes the c ompensation of 
such staff member. 
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On the questi on of the Public Service Co~~ission 
paying t he premium on the bond of t he as s~ stant cashi er, 
wo do not find any statute authorlzint; such a bond. How­
ever , such person may execute a co.nmon l aw bond which 
would be binding on h im and hi s sureties . ~uch a bond 
woul d be c lassed as a co IT10n l a\"t bond . The a s si stant 
cashier , in the absence of statuto requirins such a bond , 
c oul d r;ive a vol untary oonci \'1hich would be bindi n[., on him 
and his surit ie s . ~uch bonds have been hel d pr oper and 
bin~ng on t he parties in two cases ln t his sta te , namel y 
State v . Cochrane, 264 -o . 531, 175 s . \1 . bJ9 , where the 
court he l d at 1 . c . 595 , as fol l ows: 

"For t he r eason that the bond in sui t 
shows on its face terms , involving the 
a sswnption of an ob1i( a tion bJ the 
appe l lant ~urety Co"apany , to inde •mi fy 
t r.e public , at:·a i nst any defat.l t of its 
principal in t he perf ormance of i ts 
duti es as a warehouseman (as:de from 
st~puluti ons t o co1pl y ~ith the i nspec­
tion la\1s) , Tte tt.~nk t l.o.t instrument 
is u. val l d cor .. n on- la:w oblicatlon and 
enforceable in this a ctlon by the pl ain­
tiff , m~o t hough not n~,ed in t he bond , 
is entitl &d to sue in the na1e of the 
~tate for t he breach of a bond maae for 
its bonofit . (dames v . \•eb.ster , 1 6 Ho . 
s upra. ) 'l.'he judL .nent ia t .1e:refor e af­
firmed . All concur . n 

And , Leinberger v . Krier,er , dd llo . 1 60 ; La Crosse Lumber 
Company v . ~ chwartz , 163 o . App . 659 , 14 7 S . . • 501, where 
the Court at 1 . c . 664 , ~ala : 

"The i nst rument i s not a statutory bond 
but we think it is good as a co1.non la 
bond . A bond t boUF h vol unto.ry and not 
aut horized by any statute i s valllt lf it 
doe s not contravene public pol icy nor 
violate any statute . {ua r nes v . \,ebster , 
16 Io . 258 . ) And it is a woll - se ttl od 
r ule ths t a bond taken by a public of­
ficer in atte ::1pt ed c ompliance wi t h a 
stat ute is [ood as a co t.;lOn le.w bond 
t hoUf.h it falls s l.ort of ful fi llin£> 
the r q~ire .ents of t ne statute . ( ater­
man v. Frank , 21 Ho . 108 ; St at e v . 
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Thomas , 17 r{o . 503 . ) Since the bond 
was not a statutory oblibation and was 
not executed t o t ~e state , plaintiff 
was not conpelled to sue in tne name 
of the stat e to the u se of plaintiff . 
The onl y theory on which plaintif f who 
was not a party t o t he bond may recover 
upon i p is t hat it was executed for hi s 
benefit • .;:· "~ * .).. ~.- .;," 
ReferriOL t o t he a >propriations to t he 'l'reas~ry 

~apartment and Public Ser vice Co~Jiasion , Laws of tli s aour1, 
pages 133 and 153, it will be seen t hat t 1e appropriation 
for "operation" incluaes paymen'ts of premi 'Ur.ls on bonds for 
each department . However, slnce the b ond is to be executed 
by the pe r son for t he perfo~ance of his duti es as assist­
ant cashier , which office woul d be unc.er your department , we 
do not t hink that t he payment for the premium on t his bond 
could be t aken out of t he Public Service Co~ission approp­
riation. \.e are f urther supported in our pos~tion by the 
fact that the appropriation t o t he Public Service Com~ission 
for administering the law pertainin( to motor bus and truck 
service does not include an item for t he payment of pre~iums 
on bonds . Section 56 , pace 154 , La~s of IU ~ souri , 1041 . 

Fr om t he foregoi llb, it is t he opinion of t hi s 
department that the ~tate Tr easurer may designate a ~ember 
of the s taff of the Public &ervice Commission as as sistant 
cashier , which person 1nay be on duty at the office of the 
Publlc t ervice COi.'lission t o receive the fees required under 
Section 5728 , n . ~ . ~1~tour1, 1939 , pertaining to motor bus 
and truck traffic. 

We are further of the opinion that t he Puolic 
~ervice Com:.ni~ sion n1ay not pay such pe r son as Qssistant 
cashler to the State Treasur~r out of its appropriation, Lut 
such person may be paid as a staff member of the Couunission . 

~r e are also of the opinion t ha. t t he Public Bervice 
ConmiE~ion may not pay the premium of the bond on such 
assistant cashier but th~t t he State Tr easurer rnay pay same 
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out of his appropration proyiding fund5are available . 

Respectfull y submi t t ed, 

'l'YRE YJ . BU""'T 1 U 
Assistant At t orney General 

t.PPROv-D: 

VAN};. C • T'sUHLO 
(Acting ) At to rney General 

TWB: NS 


