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FILE.

lon.George Adams
Prosecuting Attorney
Mexico, lissourl

Dear Sir:

This is in reply to your letter of recent date
wherein you request an opinion from this department
on the followling questlon:

“"jMay I have your opinion as to
whether or not a common school disg=-
triet can be compelled to put in a
partition fense under the statutes
relative tofences and enclosures,"

The question which you submit does not involve the
question of the authority of a school district to erect
fences but it involves t he question of whether or not it 1s
mandatory on a school district to erect dlvision fences. On
the question of the authority of the district to erect
fences, we are enclosing a copy of an opinion to Honorable
P. C. Hays, Secretary of School Board, Poplar Bluff, lilssocuri.
This opinion 1s dated March 24, 1936. While 1t is not per=-
tinent to the question you have submitted, we thought it
might be of some value to you in settling this matter.

On the question of whether or not it 1s mandatory
for the distrlict to erect and pay for a division fence di-
viding the properties of the school distriect from other owners,
I find that sectlon 14574, R. S. lo., 1939, pertalning to
division fences provides as follows:

"ilhenever Lhe fence of any owner of

real estate, now erected or constructed,

‘or which shall hereafter be erected or
constructed, the same belng a lawful

fence, a= defined by sectlons 14569 and 14570,
serves8 to enclose the land of another,
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or whilch shall beccme a part of

the fence enclosing the lands of
another, on demand made by the per=-
son owning such fence, such other
person shall pay the owner one-half
the value of so much thereof as
serves to enclose his land, and
upon such pay.uent shall own an un-
divided halfl of such fence.

You will also note that by sectlon 14575 that 1f the
owners fall toagree on the value of the fence, then it is sub-
mitted to a Board of Hevlewers. And by section 14576, it 1s
provided that if the person charged with his part of the value
of the fence does not pay for same, that it might be recovered
before some justice of the peace of competent jurisdiection,

If the controversy 1s between individuals, then there is no
question but that the foregolng provisions of the statute are
applicable. liowever, & school district 1s a subordinate agency,
subdivision, or lnstrumentality of the state, which performs

the duties of the state in the conduct and maintenance of the
public schools. State va., Whittle 63 &. W. (2) 1. c. 102.

That being the case, the school dilstrict I's in a different class
than that of a person involved in a division lence lihe contro-
Versye.

We do not find where such question has been before the
courts of thls State or any other state. However, we think
that the question in which it was attempted to impose a sewer
tax asgalinst a school district 1s analogous to the questlon here.
In the case of Normandy Consolldated School District of St. Louils
County v. Wellston Sewer District of St. Louls County et al.

77 & .. (2d) 477, the Sewer district was attempting to collect
from the school district the portion of the sewer tax which the
lands of t he school district were liable for. The sewer tax
act under which the suit was brought provided that a uniform
tax should be levied "upon all the lands" within any sewer
district and that upon the assessment of beneflits a tax of a
portion of such benefits should be levied "on all lots, tracts
and parcels of lands, rallroads snd other property in the dis-
trict ete.," In that suilt the defense was t hat a echool dis-
trict belng a public Instrumentality of t he government was not
included within thea cts, At 1l. c. 478 the court said:

"Now it 1s accepted doctrine that publiec
schools consiitute an arm of the state
govermuent and periorm a public or govern=-
mental function, from which 1t necessarily
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follows that the juestion of whether
the property of school districts 1s
to be held liable to the imposition
of a tax against 1t 1s to be deter-
mined in the light of the rules pere
taining to the subject of taxation of
public property generally.it « = = 4
Citing cases,
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"But even though the legislative body
has the unquestioned puwer to reguilre
public property located in & beneflt
dlstrict to pa 1its proportionate share
of the cost of ihe benellit, yet the

rule 1ls that public property, wiich

is made use of as an Integral part of
governuent 1. the exercise c¢f a covern=-
mental function, 1ls nevertheless to be
held exempt from any such special assess-
ment unless in tlie enactment of the law
the lowmakers have manlfested a clear
leglelative iatent that such publie
property suall be subject to the assess-
ment. Thls doetrine traces its ancestry
back to the ancient comion-law principle
that tae crown was 00 to be bound by
any statute, the words of which restrained
or dlminished any of his rishts or ine-
terests, unless he weas speclally named
toereln; ana the theory of the modern-
ized restatement of t he princliple 1is
that to require public funds to be paid
out for taxes would necessarily divert
such funds from tlie true public use
whlch they are otherwise designed to
serve, And of course, 1f a cleer ex=
pression of leglelative intent 1s to be
required as the bacsls for t he enforce-
ment of speclel tax bills ageinst public
property strictly devoted to public use,
then mere general language in a statute
will not suffice to warrant such asseseg=-
ment, and public yroperty will not be held
included within the scope of any such
statute unleéss by express enactment or
clear implication."™ Citing cases,
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In that cace the court held that the school dis-
trict was not included within the sewer tax act because
the lawmakers had not expressly included it. The impo-
sltion of the expenses of erecting a divislon fence upon
& school district would be similar to the lmposition of
the sewer tax expense on a school dlstriect. <Since the court
In the Normandy Consolidated School District case above,
held that since the school district is not expressly in-
cluded in the sewer district act, that it 1s not llable for
the tax; then by the same process of reasoning, since the
school distriect is not expressly Included in the statutes
pertaining to divislon fences cited above, we do not ti:ink
that a school district could be charged with the costs orf
value of its cne-half of any Ience wilch may be erected be-
tween 1ts property and other property.

CONCLUSION

From the foregoing, it i1s the opinion of this de-
partment that a common school district cannot be compelled
to put in a partition fence nor can it be charged with one-
half of the value of the fence.

Respectfully submitted

TYRE W. BURTON
Asslstant Attorney General

APPROVLD:

ROY McKITTRICK
Attorney General
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