TAXNTIONS = Amount of levy that may be made for township
TOWNSHIP: purposes,including special road and bridge fund.

A

/ - September 5, 1941 .
}// O\/%

Honerabls Mark Wilson :
Prosecuting Attorney FILE .
Henry County o

Clinton, Missouri s T

Dear S5ir:

This Department is in recelpt of your request for
an officlal opinion, wilch reads as follows:

"IN RE: Opinlon concerning taxing
power of township boards.

"The county court of this coeunty,

the county clerk, and aeveral town-
ship boards have requested an opinion
on the above matter,

"Your attention 1s directed pasrticuler-
ly to Section 13985 and Section 8821

R S. Mo. 1939. There :1ay be other
sections which ere also involved esnd
undoubtedly the constitution itself 1is
Involved.,

"This county runs a levy for county
purposes in the amount of 35¢ on the
$100.00 valuatlon. idow much of & levy
can township boards make for incidental
expenses of the township?

"What is the maximun levy which a towne
ship can run for road and bridge pur-
poses?

"What ig the meximum levy for all pur-
poses that cen be made by the township

or for townshlp purposes exclugive of
county purposes?
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"would e levy made by the county for
townahlp purposes be legal and collect-
1ble if the township board had not pre-
viously complied with the provisions of
Section 13985 supra, in making the estl-
mate and account and filing same with
the county clerk? ‘ould failure to
make and file such an account as ls
mentioned in Sectlon 13985, supra, Dbe
jurisdictional so far as the county
court's power to levy taxes for towne~'
ship purposes is concerned?

“These questions have presented them~
selves in this county and the statutes
above mentioned are conflicting and con-
tradlctory of each other in their terms
and no doubt the statutes may also be
modified by the general provisions of
the constitution. It 1s & question
whether or not the total tax for ordi-
nary expenses and road and bridge funds
levied by the county plus that of the
township may exceed 50¢ on the {100
valuation.- If that be true what levy
could a township make for its incldent-
al purposes ‘plus special road and bridge
purposes (exclusive of bonded indebted-
ness) 1f the court levied 50¢ for county
purpoaes?t"

Ve belleve that a summary of the rights and powers
of a eounty and township to levy taxes would clarify the pro-
cedure about which you ask and would facllitate the answer-
ing of the questions submitted in your request.

Article X, Section 11, of the Constitution of
Missourli, provides in part as follows:

"Taxes for caunty, clty, town and
school purposes may be levlied on all
subjects and ovjects of taxatlion;

but the veluatlon of property there-
for shall not exceed the valuation of
the same property in such town, clty
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or school dilstrict for 3tate and
county purposes, For county pur-
poses the annual rate on prioperty,
In counties having six mlllion
dollars or lsss, shall not, in the
aggregate, exceed 1ty cents on the
hundred dollars veluationj 4+ # # 2%

Article X, Sectlon 22, of the Constitutlion ef
Hissouri, providess

"In sddition to taxes authorigzed

to be levied for county purposes
under and by virtue of sectlon 11,
article X of the Constitution of
this State, the county court in the
several counties of this State not
under townshlp organization, and the
townshlp voard of directors in the
several countles under township
organlzation, may, in theiy discre-
tion, levy and collect, in the same
manner as State and county taxes are
collscted, a spécial tax not exceed-
ing twenty-five cents on each $100
valuation, to be used for road and
bridge purposss, but for no other
purpose whatever; and the power hero-
by given sald county courts and
townahlip boards ia declared to be a
diseretionary power." '

Section 8821, R. S5, Mo, 1939, readss

"The township board of dirsctors of
any township may, annually, in their
discretion, at the same time and in
the seme manner as taxes are now re-
quired by law to be levied for county
purposes, levy an annusl tax in ad- :
dition to those now authorized by law,
In any amount not exceedling twenty-
five cents on each one hundred dollars
valuation on all property subject to
taxatlon in such township, to be known
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as a special road and bridge fund:
Provided, that the part of sald
spacial road and bridge tax arising
from and paid upon property not
gituated in any road dilstriet, spe-
cial or otherwise, shall he placed

to the order of the townshlp road

and bridge fund and be used in con-
structlion and mailntenance of roads
and improving or repalring any strest
in any incorporatsd city or village
in the townshlp, i1f sald street shall
form & part of a continuous highway
of sald township leadlng through suech
city or village."

Section 11047, R. 3. Mo. 1939, provides:

"In all counties 1in this state which
have now or may hereafter adopt town-
ship organization, 1f the amount of
revenue desired and estimeted by the
county court for county purposes and
the amount dssgired and estlmated by
any township voard for townshlp pur-
poaes shell ' together exceed the rate
per cent on the one hundred dollars
veluatlion allowed by section 1ll-of
article X of the Constltution of liis~-
sourl tfor county purposes,! then 1t
shall be the duty of the county court
to apportion the tax 'for county pur-
poses! between the county organization
and the township organization in the
folliowing manner, to-wit: Eighty per
cent of ths taxes which may be legally
levied 'for county purposes'! shall be
apportioned to the county organization
for county purposes, and twenty per

- cent of such taxes shall be apportion-
od to the townshlp orgenization for
the purposes provided by section 13980
of the township organization law, aa
speciflied by the township board; but
the combined rate for both the county
and townshlp organizetions shall not
exceed the maximum rate provided by the
Constitution.®
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Section 13985, R. 5. lio. 1939, reads as followss

"The township board of directors
shall make out an account of the
amount of money necessary to defray
the township expenses durling the
next ensuing year; sald account shall
be made out not more than sixty nor
less than twenty days prior to the
meeting of the county court st which
the assessment for county purposes
is made; sald account shall be aigned
by the president of the board, and
attested by the clerk, and filed with
the clerk of the county court on or
before the first day of sald court,
who shall cause the same to be placed
upon the tax books of saild township:
Provided, that sald sxpenses shall
not, together with the amount levied
for road purposes and speciial bridge
tax, excesd in any one year twenty

- cents on the one hundred dollars
valuation; and provided further, that
in counties having a population ex=-
ceeding thirty-five thousand inhabi-
tents sald tax shall rnot exceed for
any one year fifteen cents on the
hundred dollars valuation, and until
the next decennlsl census shall have
bean talen, said population shall be
determined by multiplying the aggre-
gate number of votes cast for the
respective candldates for president
in 1888 in sald county by five, and
the product thus obtained shall de=-
termine as to such population,"®

From a reading of your request we deduce that
Henry County falls in the bracket of countics having six
million dollars or less property valuation, since you state
that the maximum rate that can be charged there 1s fifty
cents, Therefore, this opinion is written upon that basis,
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Under Article X, Section llf
rate on property "for county purposes’
f1fty cents on the ons hundred dollars
well settled in iHilssourl that the teru

Lept. 5, 1941

supra, the annusal
cannot exceed

valuation. It 1s
"for county pur-

poses" includes not only the tax levied by the county but
also the tax that is levied for the use of the township.
As was said In State ex rel. Hirnl v. iio. Pac. R'y. Co.,

123 o '72, le Cu 80 .

"It can not be do.bted that the re-
strictions contali ned in this section
were intended to apply to svery county

in the state, whatever its
organization mlight be, and

internal
that all

taxes of every kind and description
levied for county purposes, it matters
not by whom or how levied and the

purpoges for which levied,

mast be

wlthlin the limits of the rates therein
fixed; what 1s called a township tax,-
levied in a county under township
organization, having boen known and
recognlzed from the beglnning of the
state govornment as within that class
of purposes; the limitation of this
section must apyly to taxes levied for

such purposes, tiie same as

to those

for any other county purpose, unless,
elsewhere in the constitution is to be
found some provision taking counties
undsr township organization from the
operation of its provisions,"

Tiils rule 1= succinctly stated in State ex rel.
Conrad v. Piper, 214 lios. 439, 1. c. 445, as follows:

"The Constitution, article

10, sec~

tlon 11, in imposing this limitation
on tax assessments used the words,

'For county purposss,' whilch include
in thelr meanin: all subdlvisions of
the county for the use of which taxes

may be imposed."

Therefor:, when Article X, Section 11, supra, sets
the maxiuum amount at fifty cents on the one hundred dollars
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valustion, it means that only that amount may be levied for
the entire expenses of both county and townships. Section
13985, supra, provides that the expenses‘'of the township
shall not exceed twenty cents on tihe one hundred dollsrs
valuation, which expenses include the amount levied for
road purpoases and speclal brldge tax and those set forth in
Section 13980, it. Se. Mo. 1939, which are as followsa:

(1) The compensatioa of townshlp of-
flecers for thelr services render-
ed in thelr respective townsihips;

(2) Caontlngent expeﬁses necessarily
incurred for the use and beneflt
of the townshilp;

(3) The moneys authorized to be raised
by the townshlip board of directors
for any purpcse, for the use of
the townshlp. a

However, 1t must be noted that the county has the
primary right to levy any amount of taxes up to the maximum
provided for by the Constitution for county expenses,and the
right of the townshlp t6 a levy of twenty cents on the one
hundred deollars valuation 1s subservlient to the prior right

of the county. Aa was pointed out in the Plper Cass, supra,
(L. co 44D5):

"That would render the county court,
when making provisgion for the expense
of condueting the county affalrs, to
& large extent, subordinate to the
townshlp boards. That was not, orig-
inally at least the intention of the
General .issembly as expressed 1n the
statutes governlng this subject, and
if the Leglslature has sver changed 1ts
purpose in that partiuclar, it has not
expressly sald sgo, s« 3% % ¥

Therefore, the county,.in making 1ts levy to obtain
money sufflclent to conduet the county affairs, may levy any
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amount 1t wishes, even up to the maximum. The townshlp, in
putting in its account as to how much will be neoeded for
township purposes, 1s limited to twenty per cent., If the
comblned estimetes of the two subdivislions exceed the maxl-
mum amount provided for by the Constltution (which 1n this
case is 71fty cents), then ~ection 11047, supra, hecomes
controlling. That section, which 1ls quoted above, provides
that in such & case the county court shall apportion the

tax "for county purposes," which 1s fifty cents, between the
county organization and the township orgenizatlon in the
following manner, to-wlt: elghty per cent of the taxes which
may be legally levied shall go to the county organization,
end twenty per cent of such taxes shall be apportioned to
the township organization, Under this section if at any time
the combined amount of revenue desired and sestlmatecd exceeds
rifty cents, then the county shall receive forty cents and
the township ten cents. However, we do not in this opinion
pass upon the guestion as to what would be the apportionment
if the county deslred thlrty-five cents and the townshlp
made an sstlmate of twenty cents. It will be noted that
under this situation the combined amount would be fifty-five
cents, and in the apportionment under Section 11047, supra,
the township would only get ten cents, while if the town-
ship had ¢stimated a fifteen cent rate on the one hundred
dollars valuation, then it would receive the same., Such
condition wuld seem ilneguitable and unjust because of the
county recelving more than it desires and the townshilp being
cut below a figure to which 1t was legally entitled, -

The question next arises whether a township, if it
feels the meed lor more money ior road purposes, can obtain
the same. As stated in Ssetion 13985, asupra, the amount re-
celved by the towvnshlp from the amount provided in Article X
Section 11, supra, includes moneys for road purposes and the
speclal bridge tax. However, the people of Hissourli, recog-
nizing the fact that perhaps this amount of money for road
purposes would not be sufficlent, in 1908 amended the Consti-
tutlon by placing therein Article X, Section 22, whlch pro-
vldes for a special road and bridge tax not sxceeding twenty-
flve cents on each one hundred dollars valuation, This tax
may be levied in addition to other road and bridge taxes.

3

In State ex rel. Vaught v. 4., T, & S. F. R

'y Co.
270 Mo, 251, 265, this provialon was b : ’

sfore the court for
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interpretation and Judge Brown sald:

"The constitutional amendment per=

mits the twenty-five cent levy 'in
addition to texes authorigzed to be
levied for county purposes under and

by virtue of sectlon 11,7 and the
E%Qtutes enacted 1n pursuance of 1t
contaln the same authority. The amend-
ment simply increases the amount which
the county was authorlzed to lsvy under
the provisions of section 11 from fifty
cents to seventy-five cents on sach

one hunired dollars valuation, with the
limitation that the entire additional
levy must be made and used for roed

and brildge purposes and for no other
purpose whatever. It imposes no dut
upen the county court to appropriate
any part of the levy for county purposes
under section 1l to such uses, but left:
the powsr undisturbed." s

To like effect 1s State ex rel., Kersey v. Pemiscot Land and
Cooperage Co., 295 8. W, 78, 317 lio. 41.

Therefore; the township board 1n ita discretion
may impose a tax up to twenty-five cents on the one hundred
dollars valuation for the use of roads and bridges, which is

in addition to that provided for inits estinmate submltted
to the county court. '

Taking what has been sald above as a guide, we will

proceed to answer your questions in the order in vhich they
area submitted,-

I

ihen the county runs a levy for county purposes in
the smount of thirty-five cents on the one hundred dollars

valuation, then the township board nay ask for a levy of
rfifteen cents.
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II

The maximum levy which a township can meke for
road and bridge purposes ls twenty cents, less the amount
needed for township expensas provided for in Section 13980,
supra. This, of course, depends upon the fact that the
county has only estimated a thirty cent levy for county
purposes. Howesver, a township may In its discretion levy
up to twenty-five cents on the one hundred dollars valuation
under Section 22, supra, in adaition to the other levy for
road and bridge purposes.

I1I

The maximum levy for all purposes that can be
made by the township 1s twenty cents, provided that the
county has not desired and estimated more than thlrty cents
on the one hundred dollars valuation., I{ the county has
estimated more than thirty cents, then the township 1s
subservient to and controlled by that ehmount.

IV

If tho county levied Iifty cents, then the amount
estimated by the township would make the total of the two
over fifty cents and the funds would have to be apportioned,
which would be forty cents to the county and ten cents to
the townsahip.

In ansver to your question as to what efisect the
fallure of the township board to make, sign send file an
account for the amount of money necessary to defray the
township expenses as providsd for in Section 139385, supra,
would have on the county courtts power to levy taxes for
townshlp purposes, we refsr you to the general rule as
stated in 61 C. J., page 562, par. 688, which 1s as follows:

"where it is required oy constitu-
tlonal or statutory provision that
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certain authorities of a political
division or subdivision of the state
ahall make and flle, with spetified -
officers, & certificate, budget or
ostimate of the rate or smount of
texes which they require to be ralsed,
as a condition precedent to the levy
thereof, it 1s essentlial, before the
tax can be lawfully levied, that there
shall be a compllance with such re-
quirement in every substential partic-
ular."

This is the rule in Missouri, as is shown by the
case of State ax I‘al. theat ve. St. L. & Sa P, R’y GOQ’ 135
Mo. 77, which Involved the valldity of a levy made under a
statute which required each c¢lty to certify to the county
court a statement of the asscssments and the rate of taxs-
tion levied by the clty on all property for munlecipal pur-
poses. The county court upon receipt of such certificate
had levied the tax. The facts showed no -such certificate

wa? made by the city in this case. The court said (1. c.
87):

"In the absence of such certificate

the county court was wi thout authority
to make the levy, for 1t is made one

of the prerequisites of 1ts power to

do so by section 7731, suprs. The
power to tax 1s one of the prerogative
rights of the atate, and when the legls-
lature grants that power to another
tribunal on specific terms and condi-

tlons 1t can only be exercised in striet
compliancé therewlth.”

Therefore, we rule that 1f the townshlp board did
not make out an account, or 1if sald account was not signed
by the preslident of the board and attested by the clerk, or
1f said account was not filed with the clerk of the county
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court, then the county court was without power to levy any
tahes for townshlp purposes.

Respéctfully submitted,

ARTHUR O'IIEFE
Asslstant rttorney~General

APFPROVID;

VANE G, THURLO
(Acting) Attornsy-General




