' COUNTY COLLECTOR: Back taxes are not to be included in
7 the limitation of fees under Section 11106
R. S. Mo. 1939. |

Februery 19, 1941

Mr. A, A. Willard

Collector Revenue | F‘IL,

Dallas County
Buffalo, Missouri (:;;/
Dear Sir: /]

" Thias department 1s in receipt of your letter of
February 1l2th, whereln you make the followling inquiry:

~ 0
L)

"W1ll you please glve your opinion on
Section 9935 llevised Statutes of Missouri
1937, which sets out counties in differ-
ent brackets according to the charges of
tax bookas for the current year as to
collector's pay for his seruices in col-
lecting revenue, except back taxes.

Then in the latter part of the sectlion is
stated, provided that the limitatlon on
the amcunt to be retained as herein pro-
vided shall ‘apply to fees and commlissions
on current tax but shall not apply to
fees and commissions on the collectlon of
‘back and delingquent taxes.

If collection of back taxes are to be
included in thse limitation, what law 80
provides?"

We aszume the sectlon to which you refer 1s Section
11106 R. S, Mo. 1939, Laws of 1937, page 547. The last
provlao is as follows:

"Provided, that the limitation on the
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amount to be retained as herein
provided shall apply to fees and
commisgions on current taxesg, but
shall not apply to commisslons on
the collection of back and delinquent
taxes and ditch and levee taxes,
and the compensatlion of the county .
collector for the collection of
levee taxes and ditch texes, collected
for drainage purposes, shall be one
per cent of the amount collected.”

We refer you to the flrst psragraph of sald section
which contains a provision with respect to back taxes:

"The collesctor, except in counties
where the collector is by law pald

e salary in lieu of fees and other
compensation, whall receive as full
compensation for his services in col-
lecting the revenue, except back
taxes, the following commlissions and
no more:"

The section in qﬁestion which you present was under
conslderation in the case of State vs. Davis 335 Mo. 159,
l.c. 162¢

"It will be noted that in the first
paragraph of the section it is provided
that 'the collector shasll receive as
full compensaetion for his services 1n
collecting the revenue, except back taxes,
the following commlssions and no more,!
In State ex rel. v. Hawkins, 169 Mo.

615, 70 S. We 119, 1t was contended that,
by this pasragraph, 'back taxes' were
excluded from the provisions of Section
9935. We ruled to the contrary and held
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that, under said section, a collector
was entitled to compensation ‘for col-
lecting delinguent taxes, to be deducted
from the taxes collected, and further
compensation under Section 9969, Revised
Statutes 1929, for collecting sald taxes,
to be texed sgalnst the delinguent tax-
payer as penalty and costs.

In this situation plaintiff econtends that
the word 'levied! as used in the clause
tthe total amount of all such texes and
licenses levlied for any one ¥ear' should
be held to mean 'charged.! if soh eld,
the delinquent texes charged to the col-
lector in 1932 would be added to the taxes
levied for that year, and the compenseation
of the ecolleetor fixed by subdivislon XIII
of Section 9935 instead of aubdiviaion XI
of sald section.

(2) The word 'levy' as spplied to teaxes

heg a wslledefined and understood meaning.
It means the formal order, by the proper
authority, declaring property at its sases~
sed valuation, subjeet to taxation at &
fixed rate. (State ex rel. Hamlilton v.
Hannivel & St. J« Ry. Co., 113 Mo. 297,

l.c. 307, 21 S. We 14.) The clause under
consideration 18 not ambiguous, and the
Legislature must have used the word 'levied!
advisedly. In thls connectlon it should

be noted that before taxes become delinquent
they must have been current. It follows
that the delinquent taxes charged to defen-
‘dent in 1932 were counted in fixing the
compensation of the collector when they
were current. Plaintiff seeks to agsin
have sald taxes counted in fixing sald
compensation. It may be, as contended by
plaintiff, that inequalities of compensation
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cccur as between collectors only

charged with current taxes and col-
lectors charged with both current and
delinquent taxes. If so, this court

1s without authority to amend the

statute by substituting the wordas 'charged
and remainin§ uncollected at the beginning
of any yeer,' for the words 'levied for
any one year,.,' If inequalitles of com-
pensation oeccur, it is a matter for the
consideration of the leglslature. Further-
more, the language used belng unamblguous,
executive conatruction of these provislons
of the statute 1s not for consideration.

Plaintiff cites Statee ex rel. Scotland
County v. Ewing, 116 Mo, 129, 22 5. W,
476; State v. Ascotin County (Wash.), 140
Pac. 914, Those cases do not euthorize

a court amendment of the statute, The
Judgment should be affirmedi"

The effect of the holding in the above case 1s that
delinguent taxes are not to be lncluded 1n determining
the rate of compensation of the collector and .w e accord-
ingly so hold. i /

Reapectfully submitted

OLLIVER W. NOLEN
Agsistant Attorney General

APPROVED:

COVELL R, HEWITT
(Acting) Attorney General
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