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CIRCUIT JUﬁGE: Exercises s%me powers as a member of the
county court as jury commissioner.

kupust 26, 1941

Q(?ﬂg

Honoreble Randolph H. iieber

Attorney at Law '
Poplar %luff, wissouri F I L E -

vesr Sir:

We &re 1in recelpt of your request fgf an opinion,
dated August 22, 1941, ss follows:

"Mr. Charles T. Ploodworth, Jr.,
Prosecuting Attorney of Butler County,
ilissourl, is temporerily out of the
County and I am zcting as his duly
appointed asslstant for that period.

"Ifhe County Court, and others interested,
have asked for an opinion in interpre-
tatlon of tectlon 135394 of the Revised
Gtatutes of iilssouri for 1939, relating
to Circult Judges being Jury Commlsslon-
ers In Circults of two or more counties
where there 1s one Cirecult Judge.

"The exact question ralsed and the point
an opinion 1s desired on, 1s just what
cre the dutles of the Circuit Judge in
such Clrecults, as defined by the “tatute?
Does the wording 'assist the County Court
In preparing the llst as provided in
sections 705 and 706', mean, that the
Circult Judge helps to prepsre the list,
sucmits neaues, and votes thereocn? Or
does 1t mean that he acts in & supecr-
visory capacity to see that the County
Court properl; follows out the provi-
sicns of those sections? If he does

have a volce in the selectlon of the

list and the names to be put therein,
does he have & vote on the selec¢tlon of
those nemes?




Hon. iendoloh H. weber ~2- fugust 26, 1941

"As you know, there are three Judges

of the County Court, and if the Circult
Judge hes a vote under Section 13394,
there can be & possibility of a divided
vote of the court (2 end 2) and in that
event what would be the proper procedurse
end sctlon In the selection of nemes for
the jury list?"

Sectlon 13594, R. S. HMo. 1959, 1s as follows:

"In 811 countles in this state which

nov; constitute, or may herezfter consti-
tute, a sepsrate Judicisl circult with
only one judge of the clrcult court
therein, the judge of such clreunit court
1s hereby censtituted e jury commissioner,
whose duties a&s such commissioner shall
be to assist the county court to prepare
Jury lists and to draw names as provided
for in sections 705 and 706 Revised Stat-
utes 1938. Leeh such Jury commissioner
shcll, as compensation for his services
ag jury commisslioner solely, a&s provided
in this sectlon, receive a salsry of
twelve hundred dollars per annum, saild
salary to be paid by the county in equal
monthly installments. In all judlclal
circults in this state which circults

are constituted of two or more counties
the circuilt judge 1s hereby constituted
‘a Jury commissloner cherged with the
powers snd duties herein prescribed, and
for the performsnce of sald dutles he -
shall reccelve a salary of {1300.00, per
annum, to be psid in equal monthly in-
stallments out of the State Treasury."”

sections 7056 and 7068, R. f. llo. 1939, to which the
foregolng section refers, set out the duties of the
- county court with regard to the preparation of the jury
list, and are as follows:
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"Sec. 706. The county court of each
county at & term thereof not less than

. thirty days before the commencement of
. "~ the circult court or other court having
civil and criminel jurisdietlion, or clvil
or criminal) jurisdliction, shall select
names of not less than four hundred per-
sons having all requisite quallfications
. of Jurorss and the court in selecting
such nemes shall select, &8 nesr as
practlcsebls, the same number from each
townahlp in the counvy according to the
reletive population, and shsll determine
how meny petlt Jurors and alternate petit
jurors shall be selected from each town~
ship in ssid county and the names of such
persons and the townshlp from which they
are selected shall be wrltten on sepsrate
slips of paper of the same slze and kind
and all the names so selected from any
one township shall be placed 1n a box
with & sliding 11d to be provided for
thst purpose and thoroughly mixed.

"Sec. 706. The clerk of the county

court so situated as to be unable to

see the names on such slips shall, pub-
liecly, in the presence of sald court and
in open court, procesd to draew out names
separately and singly from one township
until he gets the number of names required
from such township for petit jurors end an
sgual number a8 alternate jJjurors to serve
on petlt jurles 1f summoned; and in the
same manner shall coritinue to draw names
from cach of the remalning townships,
separately and singly, until he shall
have drewn the names of twenty~four per-.
gona who shall serve a8 petit jurors at
the next ensulng term of sald court for
which sald petit Jjurors are drawn, and
the names of twenty-four persons to be
designated as slternste petlt jurors,

the names of seld alternate petit jurors
to be recorded and numbered consecutively
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- from one to twenty-four, incluslive, in
the order 1in which they are drawn: Fro-
vidéed, that in s8ll cases where the county
court shall fail to select such jurors
and alternstes according to the provisions
of articles 1 and 4 of this chapter the
sheriff of the county shall summon such
petlt jurors from the several townshlps
in the county, sccording to thelr respec-
tlve populetions, as nearly as may be,
and not less than ten days before the
first day of the term of the court for
which such jurors are summoned; and the
sheriff when ordered by the court demand-
ing such jury shall summon petit Jjurors
during such term from the bystanders,
after the list of alternate petit jurors
has been exhausted; and provided further,
thet no person shall be summoned as such
standing juror twlce within the period of
one year in any court of record."

A reference to these lalter sections does not clsarly
disclose the dutles of the circult judge as a jury
commisslioner since that term 1s not to be found in either
of the two latter sections. Vie must, therefore, arrive
at the Intent of the Leglslature as menifested by 1lts use
of the words "assist" and "jury commissioner,”

In Webster's New International Dictionary "assist"
is defined as, "To lend aid; to help." In Words and rhrases,
Volume 4, we find the following definitions, page 5511

"To 'assist! is to lend aid to; to help.
Peabody v, Town of Hollend, 178 A. 888,
889, 107 Vt. 237, 98 A. L, R. 866.
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" 3 4 % To Teld! or 'assist' is the doing
of such an act whereby the party 1s enabled,
or it is made easlier for him, to do the
princlpal act, or effect some primary pur-
pose, ioss v, Peoples, 651 N, C, 140, 1l42."
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It is epparent from the foregolng definlitions that
the Leglslature inlended that the cilrcuit judge, a&as jury
commissioner, act in a capacity similar to that of the
members of the county court since any real zsslstance
could be glven only by actual participation in the action
of the county court, as set out in Section 708, supra.
The fact that the term "jury commissioner" is used bears
out this view,

Section 766, of Article V, Chapter 5, R. &. Ho. 1939,
mekes provision for the appointment of a jury commissloner
in cities having more than 100,000 inhabltants.

Section 773, R« S. lo. 1939, provides that the jury
commissioner shall visit every house wilthin the limits of
the city for which he 1s commissioner, end take down the
name, occupatlion and place of residence of every psersgon
residing in the city who is qualifled for Jury duty.

Under Section 781, R. S. Mo. 1939, the sheriff, or
other officer, obtains a number of names from the jury
commissioner, which are placed in a wheel and drawn, as
provided in that ststute. g

Under Section 799, Artiecle VII, Chapter 5, R. S. ilow
1939, the clrcult judges and judges of the court having crimli-
nal jurisdictlon in counties having not less then 200,000
or more than 400,000 inhevitants constitute & board of
jury commissioners. The dutlies of this board, as set out
in Section 800, R. 5. Mo. 1938, are to complle a 1list,
elphabetically arrangsd, of all the quelified jurors in
the county wlth their respective residences.

In each instence, where the Leglslature has used the
term "jury commissioner," where the duties of such officer
are deflined, that person selects the names of the properly
qualified citizens from which the petit Jjury penel ls drawn.

We must, therefore, arrive at the conclusion that the
Legislature viewed eech member of the county court, under
Jection 705, as & "jury cosmisslioner" and intended the
circuit Judgze to ocecupy e similer position, having the
same right to submit names of persons who, in his opinion,
are qualified jurors, and the further right to actuslly
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vote for his cholce of said persons., These are the dutles
enjolned on the county court by Section 705, and the sole
duty of the circult Jjudge, &s lury commissloner, under
Section 706, 1a to slt with the county court when names
sre drawn from the prepared list publiely and 1an the
presence of the county court in session.

In answer to the second proposition presented in
your request, that of a possible tle vote on the name of
eny proposed juror to be placed on the eligible 1list, we
fail to find dny statute which directly governs, end,

" therefore, make reierence to the general principles of
parliamentary procedure in Cushing's Law and Preoctlce of
Leglslative Assenbllies. We find the direct snswer to your
question in the following langusage, l. c. 1672 '

"The rule of decision, in sll councils

and deliberative assewblles, whose members
are equal in point of right, is, that

the will of the greater number of those
present end votilng, -~ the assembly belng
duly constituted, =-- 13 the will of the
whole body. Hence whatever is regulearly
agreed upon by a majority of the members

of a legislatlve assembly 18 a thing 'done
and past! by that bodys V¥here the assembly
1s equally divided, there is, of course

not a majority in favor of the proposition,
which 1s put to vote, and that proposition
i3 consequently decided in the negative."

The principle of majority rule has alwsys been followed

in the United States. (See Hughes' Americen Parllamentary

Guide) (Clearly, therefore, any person whose name 1s proposed

for the Jury list, who does not receive a majority of the

votes cast, cannot be placed on the eligible list from which

the juries are selected.

CONCLUSION

It 1s the concluslon of this department th&t the duties
of the cireult judge as jury commisasloner, whePe he 1s judge of

¥
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two or more counties in a cilrcult, require him to sit with
the county court in the selectlon of the list of qualified
jurors from which the petlt jurors and thelr alternates

are to be drawn, wlth the seme powsrs with regard to the
selection of perasons sppearing on sald list as that possessed
by any member of the county court under Section 7035, Ii. S.
Ho. 1939, and he 1s required to slt with the court when the
names are publicly drawn in open court by the county_clerk.

It is further the opinlon of thls department that a
majority of the votes cast must be favorable to any person
offered for the elibible list before he is entitled to a
place thereon.

Respectfully submitted,

ROBERT L. HYDER
Asslstent /ttorney General
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APPLROVLDs

VATL C. THURLO
(Acting) Attorney General
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