LABOR,-DEFARTMENT OF: Female contestants in a "walkathon"
o

come within the provislions of Bection
10171, R. S. Mo. 1939, and. cannot par-
ticipate more than nine hours a day or

fifty-four hours a week.

Lecomber 8, 1941

e OI’Vi lle S Tl"aleI‘

Comulsal onor, ,

Labor and Industrial Inspection Department
Jefferson Clty, Mlssouri

Dear Sir:

This vepartment 1s 1n receipt of your request

for an offiecial opinion, which reads as follows:

"Please advise this Department is
female contestants of an osteblish-
ment known ag a "walkathon" come
within the prohibition of Section
10171, K. $. Ho., 1939, |

"As I understand 1t, a "walkathon" ‘
ls a place of amusement whers spec-
tators are charged an adalssion fee

to watch the contestants walk around

a platform or track twenty-four hours

a day wlth the exception of a fifteen
minute rest perlod each hour. +he
contest usually lasts five or six

vweoks and a prlze 1s glven for the

last contestant able to walk the track,
e contest of the most gruelling sort,

"Also advise if the above female cone-
testants are prohibited if they re-
celved compensation other than the
prize given at the end of the contesgt."

Section 10171, k. 8. jio. 1939, provides as follows:

"WNo female s..&all be employed, permitted,
or suffered to work, wuanual or physieal,
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in any manufacturing, mechanlcal,

or mercantile establishment, or
factory, workshop, laundry, bakery,
restaurant, or any placo of amuse-
ment, or to do any steno:raphic or
clericael work of any character 1in

any of the divers kinds of ostabilsh-
ments and places of ilndustry, herein-
above descrived, or by any person,
firnm or corporation engaged in any
express or transportation or publlc
utility business, or by any common
carrier, or by any public institution,
incorporated or unincorporated, in
this state, more than nine hours durlng
any one day, or more than fifty-four
hours during any one weeks i i % 4 #"

This statute has never been passsd upon by the
appellate courts of this State. It might be well to note,
however, that our Supreme Court in State v. Cantwell, 179
lo. 245,78 5. Vi. 669, sustalned a statute prohibiting persons
firom worki::; beneath the sarth while searching for minerals
or coal longer than eight hours a day, The court held that
the police power of the State extended to the hours of labor
in dangerous occupations. However, in State v. lliksicek, 225
Mo. 561, 120 5. %W. 807, a statute regulating the hours that
employees in a bakery eould be worked, was held unccnstitu-
tional because the court could see no direct relatlon to the
public health, welfare or morals. <+his case we: decided upon
authorlty of Lochner v. New York, 198 U. 5. 45, 49 L. Ed. 937,
25 S. Gt. 539, which involved an identlcal statute and which
statute the Supreme Court of the United States by a five to
four decision held to be unconstitutlonal,

An examination of the ‘cases which deal with statutes
limitling the hours of labor in private employment of women
have almost universally been upheld as g valld exercise of the
police power of the state. The principal case is that 6f
iiuller v. Oregon, 208 U. S. 412, 52 L., #d. 551, 28 3. Ct. 324.
The court in that case 1n deciaing the purpose of thils type

of statuts sald:

"1That woman's physical structure
and the performance of maternal
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functions place hor at a disad-
vantage in the struggle for sub-
sistence 1s obvious. Thls is espec-
~1slly true when the purdens of
motherhood are upon her. Lven when
they are not, by abundant testimony
of the medical fraternity, contin-
uance for a long time on h r feet at
work, repeating thls fros day to day,
tends to injurious effocts upon the
body, and, as -healthy mothers are
esgential'to vigorous offspring, the
physical well-being of woman becomes
an opject of public interest and care
in order to preserve the strcngth and
vigor of the race. « « 4 %
The llmitatlons which this statute
places upon her contractual powers,
upen her right to agree with her
employer as to the time she shall
labor, are not imposed solely for her
bensefit, but also largely for the
benefit of all. Meny words cannot
make this plainer. The two sexes
differ 1n structure of body, in the
functlons to be performed by each,
in the anount of physical strength,
in the capacity for long-continied
labor, particularly when done stand-
ing, the influence of vigorous health
upon the future well-belny of the
race, -the self-rcliance which enables
one to assert full rights, and in the
capaclty to maintain the struggle for
subslstence. & % # #"

It Is a rule of statutory constructlon that statutes
limiting hours of service are liberally construed to effect
thelr purpose, 31 Ame. Jr., p. 1067, In determining what
employers arse within the meaning, of statutes regulating hours
of labor it has been said that the statutes should be "read
in the light of the genersl purpose of the Legislature in
enacting" them. Commonwealth v. Riley, 210 liass. 386, 97
N . 367« Of course, the legislative intent must be deter-
mined, and, when detormined, is controllling. State v. Pacific
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American I'isherles, 73 Wash, 37, 131 fac. 452.

As was pointed out in Schapp.v. Bloomer, 181 N. Y.
125, 73 N. &. 568, that in construing statutes regulating
‘hours of labor the court should endeavor to ascertain thelr
falr and reascnable meaning so as to avold any conastruction
whichh would elther extend or liwmlt thelr provislons beyond
that which was evidently intended.

The evident purpose of iectlon 10171, suprs, 1s to
protect women from "the physicloglcal pnencmenon, Tatigue".
and to provide "resi to repalr the waste of the toxin."
Frankfurter's, Hours of Labor and KReallsm, 29 Harvard lLaw
Review 3563. osuch laws are justifiable in so far as they
relate to woman because of her physical organization, her
maternal functions, the rearinpg and educuation of children
and the maintenance of the home. 51 Am. Jr. 1062,

The question so arises - Arewmen who particlpate
in a "walkathon," being allowed to "work in a place of amuse-
wment," within the meanlng of Cection 10171, supra?

A Y"walkathon" has been defined in Sportatorium Inc.
ve State, 104 5. W. (2d) 912, as:

"A further variation of the Marathon
banece in vhlch contestants walk instead
of dance."

In teaver v. Jtone, 11 Fed. Supp. 559, the court
gives the following definition (1. c. 560)3

"Although the teiuwi has not yet found
its way into the dictionarisa, a ’
'marathon dance! is gener:lly under-
stood to be a commercialized evolu~
tlon of the marathon race. it 1s m
Indoor endurance contest in vhich

the contestants, instead of running,
profess to dance in couples in an
arena over long pariods of time, with
short but insufiiclent inteiwulssions
for rest and hysziene, the usual periods
belng 45 minutes of dancing and 15
minutes of rest in each hour during
the continuance of the contest, thus
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competing against each other until
one by one they are eliminated by
exhaustion until only one couple
romains. '

"A 'walkathon' is also well under-
stood to be a further variation of
the maratiion dance in vihich the con-
testants walk instead of dance. In
short, 1t is Just such an endurance
contaest as the plalntiff describes
in hls bill and alleges that he pro-
poses to conduet, -+ % % % #M

That such an exhibition has a deleterious and

harmful effect upon the health of tho contestants, especlally
the women, we belisve is apparent upon its face. I'or a wowan
to walk forty~-i'ive wlnutes out of every hour, twenty-four
hours a day, for a number of days, would have the effect of
seriously lmpairing or injurying the health of said woman,

In People v. Bernquist, 3 N, Y, ©. (24d) 594, the

court comuented upon the appearance of the women contestants
as follows (1., c. 596):

"The glrl contestants appeared in
court worn.and tired. They were
pale, nervous, showed effects of
oyestrain and had circles under
their eyes; they wers continually
rubbing their eyoes and biting their
finger nails and, at the conclusion,
many broke down and sobbed, luring
the hearing one of the girls suddenly
had a nose bleed and all appeared in
a high state of nervous tension,

The boys appeared normal and endured the
hardshlps of this long-distance dance
contest much better than the girls,®

Therefore, it 1s apparent that the Leglslature in

onacting Section 10171, supra, intended to prohibit the very
thing that 1s brought about by the participation of women
In such an exhibition as a "walkathon.," However, if such
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a contest does not come within the purview of the statutes,
tnen there 1ls nothing that the state can do in stopping
such a spectacle but the matter wmust e left to the good

- sense and decency of the public as a whole,

'8 do not think it can be guestioned that a con-
test such as a "walkathon" 1s a place of amusement. Accord-
ing to the facts submitted, it is hela indoors, to which
structure an admission fee is charged to all those who desire
to watch tue contestants. The contestants are upon a plat-
form upon which they walk and around said platform are seats
for those who desire to watch them. A place of amusement
has been defined as "a place to which people resort for the
purpose primarily of being entertained and amused," Brown
v. Meyer Sanitary Milk Co., 96 Pac. (2d) 651, 150 Kans. 931,

In the case of In e Shlbe, 177 Atl, 234, the
Superior Court of Pennsylvania held that a baseball park
was "a place of amusement." The court pointed out that
although an exhibition was conducted in which one team con-
tested against another, that it was viewsd from the pavilion
by spectators, and that 1t differed not at all from a clrcus
or a theatrical performance, The same reasoning 1ls applicable
In the 1lnstant case because although the "walkathon" might
be a contest in so far as those who particlpate are concerned,
still the primary purpose in conducting such a contest is to
attract spectators who'w 11 pay thelr money to view the pro-
ceedings and thereby be "entertained” and "amused."

The question next srises whether these contestants
-may be 8aid "to work" within the meaning of the statute.

The céses wihich are most analogous to the propo-
sltlon at hand are those which involve statutes which forbld
the euployment of minors "to work" in theaters. In Ctate v,

KHose, Bl LHo. 496, 125 La, 462 the Supreme Court of Loulslana
said (1. c. 497):

"The word 'work' has a much more com-
prehensive meanins than the term
'lebor,' and has been thus defined:

"1To exert one's self for a purpose,
to put forth effort for the attainment
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of an object; to be engaged 1n the
performance of a task, duty or the
like.' 3Seo Viebster's Int. uilct,
verbo, : -

"ihie term as thus defined covers all -
forms of physical or mental ecxertions,
or both combined, for the attalnment of
some object other than recreation or
amusement , "

"In the well consldered case of Commonwealth v.
Griffith, 90 N, B. 394, 204 liass. 18, tie court sald:

"The word 'work" is of broad significa-
tion. One of 1ts primary meanings, as

it is defined in “ebster's International
Dictionary, is t'offort dilrectad to an
end,' and the author quotes, from Shakes-
peare, Portia's call:

"1Come on, Herissa; I have work
in hand
"h -t you yet know not of,!

"The object of the statute forbids re-
striction of the word to a narrow mean-
ing.

"Another question is whetheyr the jury
could find that the defendant employed

" - .these children. Here again, 1f we go
to the lexicographer, we havo as a
meaning of 'euploy,' 'To use as a ser-
vant, agent, or ropresentative,' Those
ehlldren were engagod in a regular ser=
vice for the defondant in Hosbton, for
two wesks. MHe dependod upon them to do
what was a necessary part oif' that which
he was presenting svery evening for the
entertainment of theater goers. i/ithout
them his business could not go onj; at
least, it could not go on in the way that
he desired to have 1t go.: The facts
find that he 'procured the boy to appear
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in the play as aforesaid.'  He
allowed a compensation for the
service of the girl. He ggave to
the boy an opportunity for valuable
training, and for constant ompanion-
ship with his father, who was an actor
. in the company. The service was
rendered regularly, under an engage-
ment relled on by both partles, for
such benefits as night resault from 1it.
The peyment of compensation, as such,
is not a nocessary elewment of employ-
ment. If one 1s procured to work ’
regularly undor an engagement, render-
Ing valuable service for a specifled
time, 1t may be found that he is eumploy-
ed, although he recelves nothing as an
agreed compensation. He 1s used and
relied upon to accomplish the purpose
of his employer." '

The above case recognizes the rule that since
these statutes are health statutes and ars deslgnad pri-
marily to proteet those within thelr scope from such work
as would be harmful, that whether compensation is received
or not 1Is of no importance. Therefors, even if these con-
testants receive no compensation, still it would seem that
they come within the purview of the ssction.

If the female contestants recelve compensation
we belleve 1t 1s obvious that they are "suployed to work,"

Conclusion :

It 1s, therofore, the opinion of this Departument
that a female contestant ln a"walkathon" is "employed to
work . . 4 1n a place of amusement” within the meaning of
Section 10171, R. &. io. 1939, and cannot be employed for

more than nine hours a day or mare than fifty=-four hours
a weelk,

itespectfully submitted,

- ARTHUR D'KEFE
APPROVED: Asslstant Attorney-General

VANE C, TiHUALO
(Acting) Attorney-General




