
SALARIES' OF COUNTY OFFICERS: Change in salaries occasioned by 
change in population should be 
effective as soon as changed 
report of population is available. 

) 

.. / ,, 
l!"ebruary 21, 1941 

Honorable Guy H. 'I'hompson 
Prosecuting Attorney 
Bolivar, Missouri 

Dear tiir: / 
This will acknm lec"ge receipt of your letter of 

February 15, 1941, asking for an opinion as follows: 

ffJnformation is desired relative to sal­
aries of certain county officers in counties 
of less than 50,0GO whoss salaries are deter~ 
mined by the last decennial census. 

"After approval oi' the 1941 budget by the , 
count court unofficial in:2orm.u tion is rec(:i ved 
th?t there has been a decrease in .. the county 
popula:L.ion which would put sa.laries of county 
officers in a different bracket. Should the 
cou:ct take judicial notice of this unofficial 
iri.forruation and if' so when would the change in 
Sb.lo.ries be effective?" 

The law authorizing the taking of the census is 
found in 'l'itle 13 U.[J.:.A. Sections 201 to 219 inclusive, 
Ctli!lula ti ve :c~ocke t Part, 1 <J 40 • 

Section 201 authorizes tr~e te.udng of' the census. 
Section 202 directs whE:,n the re ort:::. shall be completed 
and is cs follows: 

"The period of three years beginning the 
1st day of January in the ye.ar 1930 and every 
tenth year thereafter shall be known as the 
decennial oensus period, and the reports upon 
the inquiries provided for in said section shall 
be completed within such pei'iod: Provided; 
That the tabulation of tot'""l population by States 
as required for tl1e apportionment o:f Representa­
tives shlill be completed with eight months from 
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the beginning of the enumeration Elnd reported 
by the Director of the Census to the Secretary 
of Commerce and by him to the President of the 
United States. (June 18, 1929, c. 28, Sec. 2 
46 Stat. 21. )" 

Section 206 directs when the actual enumeration 
shall begin and Gecla:ces the census shall be effective as 
of April 1, 1940. This section is as follows: 

"The census of L;he population and or agri­
culture required by section 201 of this title 
ahall be taksn ~s of the 1st day of April, end 
it shall be -:he duty of each enumerator to 
commence the enumeration of' his district on the 
day follm.ing unle: .. s the Director oi· the ..£en­
sus in his discretion shall change the date o:r 
commencem6nt of the enumeration in said district 
by reason o:r climatic or other conditions l'.hich 
wou~d materially interfere with the proper con­
duct of the vmrk; but in any evEmt it sh.-j_ll be 
the duty of each emunerato:c to prepare the re­
turns her,·inbefore. required to be ~:mde and to 

· for>xard the same to the supervisor of his dis­
trict within thirty days froril the commencement 
of the enume:oation of his district: l'rovided, 
that in any city having two thousand five hun­
dred inhabit£mts or more under the preceding 
census the enumeration of the population shall 
be com11letcd within two -weeks from the conmlence­
ment ther·eof'• (June 18; 1929. c. £a,:~ec. 6, 
46 Stat. 23.o)" 

Section 213 authorizes the Director of Census to 
publish preliminary bulletins a:cd final reports. This 
section is as follows: 

"The IJirector of the Census :Ls hereby auth..:. 
orized to make requisit~on upon the Public 
Printer for such printing asmay be necessary 
to curry out the provisions of this chapter, 
to wit: · Blan_;~s; schedules, circulars t pamphlets • 
envelopes, work sheets, and other items of 
miscellaneous printir~; that he is further 
authorized to have printed by ~he Public Printer• 
i1: such editions as the director may deem neces­
sary• preliminary and other census bulletins, 
and final reports of the results of the several 
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investigations aut.horized b:-r this chapter or 
bychapters 1 and 3 of this t.i tle and to pub...: 
lish and distribute said bulletL'ls and ;re .. 
ports~ (June 18, 1929, c. 28, Sec, 13, 46 
Stat. 25.) u 

Section 218 authorizes the Director of the Cen­
sus upon the application of a Governor or a State or of 
a court of rceon: to fm·nish certified copies of so muoh 
of the populc~tion returno as may be requested. 'rh1s 
section is as fo~lows: 

"The Director of the Ce~;sus is e.utlwrized 
·at his discretion, upon the written request of 
the gover:wr o:t' o.ny State OJ~ S~erri tory· or of 
a court of record, to fur~ish such governor or 
court of record .ith certified copies of so 
much of' th,; popul8. tion or agricnl tnrc;;l returns 
as may be l'f;quested, upo:.:l .~l:.c=; p: yrnent of the 
actlJ.c.l cost ·~'I' makir...g such copies and ~.1 ad~ 
ditLmal for certification; t:dl that the ··tree_. 
tor of the Census iE furtl~r aut4orlzed; in his 
dir:creticn; to furi:Lls:l to L;.cU 1j.J.(1 u.als such data 
fror the r·o; ulo.tic ::_: chcdl'.lc s as eay- be de~ 
sire~ fo~ genealogical or other pro;er purposes~ 
upon payment of the actual u ost of' searchi · .. g 
tlic rcco:, cls and ::11 fo~· supy;1yinc a certificate; 
a.~1d that :-.~ e .·irecto:r nf' the Census is author­
ized to :Curni sl1 tra.YJ.scripts of tables enc1 other 
reco: d.s and to prepare ~;pe cial stLtistical com-: 
pilatio~s for Jtate or local officials; private 
concerns, or individuals upon ·t,t,,,. payment of 
the e:ctuc.d cost of ;;uch worlc Pr·ovided~ how­
ever~ J.hat in no Cbsc shall inform£. tiol!. fu:riiished 
under the autllori ty -~:,i' this chapter be usE:d to 
the detriment of the person or persons to whom 
such Ll.formatiot. relates~ All moneys hereafter 
received by tJ:w Bureau of th;.:: Census in pc.yment 
for labo}:' and materials used in furnishing 
transcripts of census records or special statis­
tical compil1n~ions from such records shall be 
deposited to the credit of t·he a.p,rqpriation 
for collecting statistics~ (June·l8~ 1929~ O! 
28; ec. 18• 46 ~;ttt; 25~ )" 

--1 
I 



/ 

Ron. Guy H. Thompson. - 4- February 21, 1941. 

By rear'irlf; the above sections 1 t is apparent 
that thu 1940 · cen~~us detcrmincc v_;hu.t the population was 
as of April 1, 1940; that the enumeration should commence 
on the day after the:, 1st of April, subject to delays oc­
casioned by local conditions end be corrmleted as soon as 
possible; thct the director could furnish preliminary bul~ 
letins and certified copies and that the census of popu­
lation was reruirec1 to be completed within eight month!! 
aftel~ its commencement. .tilld it is a matter of' common 
kno-v;ledge that PI'·'- limino.r·y bulletins were ·sent out within 
a few ,.:Jeeb. D.ft:.er· the enumerction w~:.,s m<.de" It is appar­
ent that tlLb report of· the porulb.tion of l'olk County was 
av.o.ilable prior to t..tw time of the making of the County 
Budget for ti~e year· 1941. 

In trw c<:WC:: of Carter County v. Huett 300 Mo. 
194 • Ll a ccse 1nvol vi:£:; tL".'.o payment of SL>lary to < prose­
cutL~ .. ~ attorm,y, upon a C8nsns classification, ~;he Supreme 
Ccurt suid ~t 1. c. 201: 

"As to the fact that Carter County as :;f 
the first de.y of January, 1920, had such a popu­
lbtion LS • ut it in ths class whose prosecut­
in~ &tto~neys wer6 entitlerl to rec~ive a salary 
of :1,:1000 per annum, tllere i.<:1, and ca;; be, no 
dispute. l.'h8 GUbstance of pL in tiff's conten­
tion is that this fact was not and legally could 
not .i1ave been ascertained, within the meetning 
of ths statute, so,as to mGke it applicable to 
the salary of the prosecuting attorney for the 
year of 1920. 'There is nothing here showing an 
express or i:!pecific findi.n.g by the county court 
cf' the po1:~ulation of' the county, but the mak• 
1ng of orders for t.be issuance of warrants for 
the paymcn.. of' tht increased salery iEvol ved an 
ascertainment of the existence of a po;)ulation 
within a u;i ven minimum o.nd · m;_ ximurn limit. The 
defendants ,judges of, the county court' in aud­
iting and paying the salary of the prosecuting 
attorney, were in the exercise of their stat­
utory authority·, tend it cannot be said as a 
matter of law, ur1der the terms of the Census 
Act• Ol' Uilder ·the statute:;; that tho po1mlation 
of the county was not ascertained• or that as 
a matter of" lLVJ 1 t couJ~d not h<::,ve been ascer­
tained by tht:; decennial census of 1920 for the 
purpose of determining the salary paid. IJ.'his 
is said as applicable to the case against all 
of the defendants herein." 
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And in the recent case of Kay v. Moniteau County 
134 S. W •. (.2d) 61, also a case invol vinr.s the salary of a 
prosecuting attorney, the ,Jupre111e Court .snid at 1. c .. 83: 

nsince the county court l'aic plaintiff the sal­
ary autkwLi2.ed undel' t~w ct.nsus method, it ia 
immate:dal to pluiEtiff as to how the court 
acquirod knmvledgo of the ce~Lsus. rl'he census 
method was available and the court was band 
under· tht.: law :to be guided thereby." 

In bot.r' of i..,hese cases there was no official 
publication of the census until long after Lhr.; salary had 
been paid. /end the Court upheld .lw action o:f paying upon 
the oGnsus figure~ as soon as they were available, no 
matter ho\',1 acq 1.tir·ed. 

It is c.hc conclusion o:C this Departnwnt that the 
salaries of tlic officers elf Polk County should have been 

/ adjusted to conf'OJ:m to tllG po Ulettion classification prior 
to the malcing .:.;f ·~he CouHty Bud;:et fo:c 1 \JL.il, as -clle census 
figures were available pr·ior to the tine it was required 
to be made out .. 

API1(0ii~,D: 

COJ;;¥2\T ·- 1' ~, ····'T'I"m v J:JI .. L _, • 1. tL" .. .J.. ' 1· 

(Acting) Attorney Genera. 

1.'·,10J/mc 

Hespectfully submitted, 

.: • 0. JACKE)OlJ 
Assistant Attorney General 
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