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- SALARIES OF COUNTY OFFICERS: Change in salaries occasioned by

change in population should be
effective as soon as changed
report of population is availaeble.

¥ February 21, 1941

Honorable Guy H. Thompson
Prosecuting Attorney
- Bolivar, Missourl

Dear Sir:

This will acknowvlecdge receipt of your letter of
February 15, 1941, asking for e&n opinion as follows:

"Information is desired relative to sal=-
aries of certaln county officers in counties
of lexzs than 50,000 whoge salaries are deter~
mined by tie last decennial census,

"After approval of the 1941 budget by tlie |
count. court unofficiel informuaticon is rececived
that tiiere has been a decrease in sthe county
populatiion which would put salarlies of county
officers in a different bracket. Should the
court take Judicial notice of this unofficial
ivformaetion and 1 so when would the change in
saleries be effective?"

The law suthorizing the taking of the census is
found 1n Title 13 U.S,0.A. Sections 201 to 219 inclusive,
Cunnulative rocket Part, 1040.

Section 201 suthorizes ti:e takling of the census.
Section 208 directs whcn the re orts shall be completed
and is &8 follows:

"The period of three years beginning the
18t day of danuary 1ln the year 1930 and every
tenthh year thereafter shall be known as the
decennial census period, and the reports upon
the inguiries provided for 1n said section shall
be completed within such period: Provided,
That the tabulation of totul population by States
as required for the apportiomment of Representa=-
tives shell be completed with eight months from
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the beginning of the enumeration and rcyported
by the Director of the Census to the Secretary
of Commerce and by him to the President of the
United States, (June 18, 1929, c. 28, Seoc. 2
48 Stat. 281.)" : .

Section 206 dlrects when the actual enumeration
shall begin and ¢declares the census shall be effective as
of April 1, 1940. This section is as follows:

"The census of ithe population and ol egrl-
culture required by section 201 of this title
g8hall be taken cg of the lst day of 4April, &nd
it shall be ihe duty of each enumerator to
commence the enumeration of his district on the
dey fOllOvlﬂé unless the Dlrector oi the €en~
sus in his disereticn shall change the date of
conmencement of the enumeratlon in said district
by reagon oi climatic or other conditions which
wousd materielly interfere with the proper con-
~duet of the work; but in any event it shzll be
the duty of each enumerator to prepare the re-
turns hercinbefore required to be jiede and to
- forward the same to the supervisor of his dis=~
trict within thirty days from the commencement
of the enumeznatlon of his distriet: Provided,
that in any city haviig two thousand Tive hun—
dred inhabitents or more under the preceding
census the enumeratlon of the population shall
be caompletcd within two weeks Irom the commence=-

ment thereof: (June 18, 1929, c. 28, ec. 6,
46 Stats 25.)"

Section 213 authorizes the Director of Census to .
publish preliminary bulletins and final reports. This
gsection is as follows: .

"The Director of the Census i1s hereby auth=
orized to make reguisition upon the Publie
Printer for such printing as may be necessary
to carry out the provisions of this chapter,
to wit: DBlaniis; schedules, circularsy pamphlets;
envelopes, work sheets, and other items of
miscellaneous printiug; thet he is further
authorized to have printed by the Publiic Printery
i1y such editions as the director may deem neces=
sary; preliminary and other census bulletins;
and finel reports of the results of the several
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investigations authorized by this chapter or
bychapters 1 end 3 of this title and to pub-
lisi and distribute seid bulletins end re-
ports. (June 18, 1929, c. 28, Sec, 13, 46
Stat. £5,)" .

Section 218 authorizes the Director of the Cen=-
sus upon the application of a Governor or a State or of
a court of rccord to furnish certified coples of so mueh
of the populetion returnc as may be requested. This
section is &g follows: ’

"7"he Director of the Cenzsus 1s euthorized
at his discretion, upon the written request of
the governor ol any <tate or Territory or of
a court of record, to Turnish such governor or
court of record . ith certified coples of so
much of the population or agricultural returns
as may be requested, upon vhic pryment of the
actucl cost o making such conies andg 1 ad-
ditionel for certification; eud that thc "irecs
tor of the Census ig further suthorized, in his
dicereticn, to furnisi: to individuals such data
fror the rorulatic. gchedules as nisy be de-
sired Tor genealogical or other proser purposes,
upon peyment of the zsctual cost of searchi g
the records and 51 for suprlying a certificeate;
gind that t.e “irector of ths Census is author-
ized to Furnish transcripts of tables and other
reco:ds and to preparc special stetisticel com-
rilations Tor State or local officiels, private
concerns, or individuals upon the payment of
the ectual cost of sueh work: Provided, how-
ever, “nat in no case shall informetion furnished
under the authority o1 this chapter be used to
the detriment of the person or persons to whom
such informatio: relates. All moneys hereafter
“recelved by tic Bureau of the Census in pesyment
for labor and materials used in furnishing
transcripts of censusg records or speclilal statis-
ticael compilations from such records shall be
depogited to the credit of the aprropristion
for collecting stetistics. (June-18, 1929, c.
28, ‘ce. 18, 46 Stet, 25.)"




Hon. Guy H; Thompson. =4 - February 21, 1941,

By reafing the above sections it is apparent
that the 1940 census determined whot the population was
as of april 1, 1940; that the enumeretion should commence
on the day after the 1lst ol april, subject to delays oc-
casloned by local conditlons @nd be completed as soon as
possible; thet the director could furnish preliminery bul-
letins and certified copies and that the census of popu~
lation was reculred to be completed within eight months
after its commencement. .and it is a matter of common
knovledge that priliminery bulletins were sent out within

few week: alter the enumerstion wes mcde, It 18 apper~
ent that the report of the porulstion of Polk County was
‘avoilable prior to the time of the meking of the County
Budget for tihie year 1941,

In the case of Carter County v. Huett 303 Mo,
194, 1in a cese lnvolving the payment of sclary to ¢« pross-
cuti~y attorncy, upon a census classification, “he Supreme
Ccurt sudd &t 1. c. 201:

"As to the T aset that Carter County as of
the first dey of Januery, 1920, had such a popu-
lation ¢s wut it in the class whose prosecut-
ing attorneys were entitled to recélve a salary
of #1000 per ennum, tihere is, snd ca:n be, no
dlspute., lThe substance of pl:intiff's conten-
tion is that this Tact was not and legally could
not neve been ascertained, within the meaning
of Lhe stetute, so as to meke 1t applicable to
the salary of the prosecuting attornev for the
year of 1$2C., There is nothing here showing an
express or specific finding by the county court
cf the population of the county, but the mak-
ing of orders for the issuance of warrants for
the paymen. of th: increased salary involved an
ascertalnment of the existence of & porulation
vithin a given minimum end meximum 1limit. The
defendants judges of the county court, in aud-
iting and paying the salary of the prosecuting
attorney; were in the exercise of their stet-
utory authority; =nd it cannot be said as a
matter of law,; under the terms of the Census
Acty or uander the statutec,; that the population
of the county was not ascertained, or that as
a matter of lew 1t could not have been ascer-
talned by the Adecennial census of 1820 for the
purrpose of determining the gelary paid. This
is s8a8id as applicable to the case against all
of the defendants herein.™
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And in the recent case of Kay v. Moniteau County
134 S, W. (2d) 81, also a case involvin: the salary of a
prosecuting attorney, the Luprene Court sald at 1. c. 833

"Since the county cowrt paicd plaintiff the sal-
ary autinorized under tie census metnod, it is
immateriel to pleintifi es to how the court
acqulired knowledge of the ce:nsus. The census
method was availeable and thce court was band
under the law to be gulded thereby."

In botin of these cases there was no official
publication of the census until long after Lho salary had
been paid. 4nd the Court upheld .Lic action of paying upon
the census figures as soon as they were available, no
metter how acqguiired,

COLCLUGION.

It is e conclusion oi this Department that the
salaries of thoe officcrs of Polk County should have besen
adjusted to conform to thse porulation elassilleation prior
to the makking o0 Lhe County Budiret for 1941, as the census
figures werc available prior to the tinme it was reguired
to be made out. v

Lhegpectfully submitted,

Lo 0. JACESON
Aggistant Attorney General

APFRIGYV LD

COVILL R. LEVITT
(Acting) Attorney Genera,

WoJ/me



