SPTATE BOARD OF HEALTH: NURSING SEELTERS OR ROARDING HOMES:
RULES AWD REGULATIONS:@
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Dr., James Stewart, F-l L E_?XV\
State Health Commlsaioner Y )
State Board of Health A
Jefferson City, Missourl ,m\> \

Dear Doctor Stewartt

This 18 in reply to your letter of recent date
whereln you request an opinion from this department on
the followlng statement of facts:

"We are encloasing herewlth tentative
regulations prepared for adoptlon by the
State Board of Health whlch are designed
to regulate convalescent, nurasing,
shelter, lodging and boarding homes 7
under powers and dptles delesgated to thls
Board by Seetions 1 to 7, inclusive, Page
568, Lawe of HMissouri 1941, governing
such homes.

"As State Health Commissloner, I wish to
be advised whe ther or note, in your
opinlion, the enclomed regulations con~
etitute a legal means of control of these
establishments, as based upon the atatu-
tory powers of thls Board: Inasmuch as
the State Board of Health desires to act
upon these regulations st its December 18
meeting, we would appreciate your opinion
in this matter mt your earliest possible
convenience."

Under the act referred to Iin your request which 1s
found In Laws of Miseourl, 1941, p. 368, and especlally
under Seetlon 3, thereof, 1t is provided that the applica-
‘tion for e license to establish, malntaln, opoerate or con~
duct a convalescent, nurslng, shelter, lodging or boarding
hone for aged, chronically or incurables, shall contealn
such information as the State Board of Health WeY by law
prescribe. '
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Also, under Section 5 of this act pertaining %o
the dutles of the State Board of Health there 1s the
provision that seld Board of Health may promulgate such
rules and reguletions as it deems necessary. This
section 1s as follows:

"The State Board of Health 1s empowered

and it is hereby made its duty: (1) to in-
apect, at lesst annuaslly and as often as
shall be necessary, all convalescent,
nursing, shelter, lodging and boardling
homes for aged, chronically ill or incur=~
able persons; (2) to grant licenses, for

a perlod not to exceed one year, after in=
spection, to persons to conduct the occupa=-
tion defined in this Act and may renew the
same when expired and to revoke the license
of such persons as fall to obey the pro=-
visione of this Act or the rules and regula-
tions made by sald Board; (3) to promulgate
such rules and regulations as it deems
necessary for the proper cleanliness and
sanitation of sald convalescent, nursing,
shelter, lodging and boarding homes &nd
for the care, malntenance and safety of the
persons residing therein." : ‘

It is by virtue of the foregolng provisions of the act that
you sre suthorized to make the rules and regulatlons which
you propose to meke. In the case of 3State v.: Publlc Service
Commission, 53 S: W. (2d) 868, the Supreme Court of this
State held that such regulations must be reasonable and
lawful: However, any rule or regulation must be within the
general provisions of the act and must not be arbitrary or
wlthout a reasonable basis. With this rule in mind,; we
call your attention to Section 1 of your regulations per=-
taining to definitlons: Ve think these definitions are
limited by the provisions of Sections 1 eand 2 of the act.
You will note that the rules only refer to Section 1.

Under Sectlon 2 of the act you will note that it is as
follows:

"The term 'convalescent!, 'nursing', 'shel-
tert, tlodgling'!, and 'boarding'! home for
the aged, chronically 11l or incurables
shall meean any place in which three or more
aged, chronicelly 111 or incurable persons,
not related by blood or merriage to the
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owner, operator or mansger of said place,
are received, kept and provided with food,
" or shelter and care for hire or compénsa-
tion, however paid; provided that nothing
in this Act shall apply to any institutlon
established, maintalned or operated by the
ctate or any county, city, town or village
thereof." (Underscoring ours) '

In your definltion of these lerms you have left out the

words underscored above. Under the euthorities above stated

we think the definitions of the terms defined in Section 2
must be limlted by the elause "not related by blood or
marriage to the owner, operstor or menager of sald place."
In other words, we think that this clause should be in-
serted between the words "persons" and "are" in 1line 6 of
Section 1 of your proposed rules and regulatlons.

- Ve also suggest that the following change be :

on Page 6, thereof, ln Section 12, by at?ﬁking gut alg.lade
the first sentence of suld Section 12, and inserting in
lieu thereof: "Each nursing home shall be under the super=-
vislon of a physicien registered as required by law."

. With these suggested changes, 1t is the opinion of this
department that the proposed regulations, a copy of which
is hereto attached, are proper and come within the provis-
lons of the authority granted by the sact.

Respectfully submitted,

TYRE Vi« BURTON ‘
Assistant Attorney General

APPROVED:

VANE C. THURLO
(Acting) Attorney General
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