COUNTY COURTS: PUBLIC BUILDINGS: County courts may convey a
site for construction of a public health center provided such
location is not needed for county public buildings.

December 10, 184l

Dr. James &, Stewart
State Health Commissloner
The State Board of Health
Jefferson City, Missourl

Dear Doctor Stewart:

- This i1s in reply to your letter of recent date
in which you request an opinion on the following question:

"lay 1 request an oplnion from your office
as to the legal status of & County Court's
authority to donate m site for the con-
struction of such a health center."

Under Sectlon 2480, Rs S. Mo. 1938, county courts
heve general jurisdlctlon over the properties of thelr
respective counties., This sectlon ls gs follows:

"The sald court shall have control and

menazement of the property, real and

personal, belongyling to the county, and

shiell have power and suthority to pur-

chase, lease or recelve by donation any

property, real or personal, for the use

and benefit of the county} to sell and

cause to be conveyed eny real estate,

goods or chattels belonging to the county,

appropriating the \iroceeds of such sale

to the use of the seme, and to audit and

settle all demends kgainst the county."

However, we think thg answer to your question will
be controlled by the provisions of Article 2, Chepter 100,
R. S. Ho. 1939, pertaining to ‘that situation., Under that
chapter, wien a county is organlized, a county seat 1s
selected for such county. This county seat location must
contain not more than 360 scres nor less than 50 acres. (R,
S, #o. 674). Commissioners are selected to trensact the
business of acquiring such county seat location and thelr
report ls finally submltted to the circult court for approval.
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After such tract is finally approved as the county seat loca-
tion, 1t 1s then laid off into lots, squares, avenues, streets,
lanes and alleys, as direfted by the court. The plat of such
plan, after © lng deposited in the office of the Recorder of
Deeds, becomes the official cdesgscription of such tract and 1lts
divisions. Section 13682 of this Chapter provlides that the
county court shall reserve from cale such lots and squares of
ground as 1t deems necessary for county bulldinge. In the

- case of Ctate ex rel. Norman v, Smith, 46 Lo. €0, the court
held that the county seat, or seat of jurisdiction, which are
synonymous terms, wmust be within the limite orlginaily select-
ede. At 1. c. 64, the court in go. holdling sald:

i 5 4 The commissioners are then to meke
report of their proceedings, accompanied
by such deeds and abstracts, to the Circult
Court of the county at its next term; and
if the court approve the title, 1t shall
caucze 1ts decision to be certified to the
tribunal transecting county business, and
the title of the land so conveyed vests in
the county, and the place selected shall

be the permanent seat of justlice thereof."

It will be noted, however, that this rullng would not pro-
~hibit the c)untycourt from changlng the location ol the lands
reserved for public bulldings so long as the location remain-~ -
ed at the county seat or seat of jJjurisdiction. This rule

1= further suported by the case of Babcock v. Hahn, 175 lo.
136, in whilch case it was held that the recorder's office,

80 long as. 1t remalined within the city of &t. Louis, could

be removed from its original location.

In our research for an &xpression by our Missourl
courts on this question, we fail to find any case directly
- point, however, the case of Van Pelt v. Parry, 218 No.
680, the court dlscucsed th®s question pertalning to the
location of county seats and the effect thereof, said at
l. c. 693

"Here, then, was & permanent aupropriation
and dispostition of the land for the purpose
of establishling e permanent seat of justice
end that visible, actual, palpable approp-
riation for that important public purposs,
coupled with acts in pels 1n platting the
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land Iinto lots and blocks, streets, alleys,
lanes, avenues, publiec equares, etc., and
desling with the property by meklng sales

of lots to build up 8 ecounty town, made Lauar
a permanent seat of justice to all intents
and purposes anc effectually for all time
took the Parry forty out of the salable list
of swawmp lends as such. It was no longer
swamp land but land appropriated for county
seat ends -- 1, e., county seat land.

Barton county having irrevocavly devoted 1t
to county seat purposes, could not turn
about in after years and trade or sell 1t

as mere swamp land to a purchaser having
full notice that 1t had been devoted to a -
seat of justlce and that such purpose was
alive, on foot, and being cearried out. Its
power to deal withh 1t as swauwmp land wes
functus offlcio, we think. % « # % % % & "

In that case, the rule that lands devoted to county seat
purposes could not in after years be dlsregarded or sold
by the county as swemp lands was announced. In cave the
county court sees filt to sell or convey county lends, it
may so proceed as directed by tectlion 13784, whlch ig as
follows: '

"The county court may, by order, appoint a
commlssioner to sell and dlspuse o any real
estate Delongling to thelr county; and the

deed of such commissioner, under his proper
hend and seal, for and in oehalf of such
county, duly acknowledged and recorded, shall
ve sufflcilent to convey to the purchaser all
the right, titls, interest and estate whilch
the county wmay then have in or to the premises
g0 vonveyed,"

In the care of heatley v. Cummers County Court, whlch
waes beilore the Clrecuit Court ol Appeals of tiest Virginia,
73 8. L. 706, the court, after discussing the suthority of
the county court in acquiring countyceat locations and pro=
vlding for grounds for courthouse purposes, then went into
the question of the quantlty of land the county court may
reserve or acquire for the courthouse and jall sites. it
le co 707 the court saild:
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"The statute does not prescribe the

guantity which &8 county court may <o ascqulre;
what tribunal then, is to ve the Jjucsyge of
how much is 'requisite or desiraple'? The
county court, of course. I1ts discretion

in this matter is without limitatlon, and
its judgment thereon 1s not subject v~ .e-
view. 1In the very nature of thin:;s, and

for the certain and convenient administra-
tion of the municipal government of the
county, it was necessary ror the Legisle-
ture to vest such dlscretionary power as
relates to the selectlion of a location and
quantity of ground requisite for courthouse
purposes 1n some one perscn or tribunal;

and the Legislature has seen it to vest it
In the county court, sesebeidimieniiiliomeinges
The county court is nﬂt limited to auy
deflnite quantity of land which 1t wmay
acqulre for courthouse purposes, and 1t
therefore necessarily follows. that it must
be the Jjudge of how much 1s requlsite or
desirable. The zmount requisite or desir-
able at one time, and under certain con-
ditlons, mipght not be requisite or de-
gilrable at another time and under dilferent
condltions. The county court ls the sole
Judge of that question; 1t acts ministerlally
in providing s courthouse and grounds for
ite county, and is vegted with leglslatlive digs-
cretion in the matter. ‘“The authority to ac-
quire so much land 1s ac requisite or ceslr-
sble for a certain purpose clearly implies the
power to dispose of the surplus, 1f wmore
than is .equlsite has been acqgired. Ve do
not mean to intimate thet the ¢ unty court
1s authorized, or would be justifisd under
the statute, to enter into land speculutions
with the public moneys. It could not buy
more land than, in ite judgment, 1lg¢ requl-

" site or desiravle for. the publlc purpose, sim-
ply with a view of wmaking a profit by a re-
sale of a portlion thereof; but circumstanc-
e8 way easlly arise where it is necessary To
a8 county court to scquire more land than it
needs for courthouse purposes, in order to
secure g good location; eand in such event
we clearly think it would have the right to
do so, and then to dispose of such portion
as 1ls not desirable for the public use."
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In the case of Colilne v. Comnissioners of HBig Horn
County, which wag before the Supreme Court of Vyoming, 126
Pac, 465, an' action was brought to prohiblt the county
court from seolling, donstlng or conveyling to the United
States, real estate which was a part of the courthouse
square and which wag to be used by the Govermment for a
poet office sites From an examinatlon of that case, 1t will
be seen that the powers and duties of the ccunty eourt with
respect to managing and controlling county property are
very similar to tuose in this states At 1l ce 467 the court
said:

Wae 2 g0 2 % 4 3 4 s b ¢ 2 The part of it
wh*cn it is proposed tc convey to the
United States for a slte for a public bulld-
ing 1s not used for courthouse purposes, nor
does 1t appear to ve necessary therefor; and
it isg not claimed that the comalssloners are
ecting in bad fel ths Toie law Invests the
boatrd with the powers of the county as a
body politic and corporete, and to 1lts judg-
ment ls committed the power to determine
the extent of the lend necessary and proper
for courthouse purposes. To hold that the
board cannot sell eand convey any part of
this 10 acre tract upon which it hes erected
county bulldin = would be to hold in effect,
thet the county having acquired title to it
and devobted & part of it to courthouse pur-~
poses muust forever retaln 1ts title and not
diyert eny part of it to other purposes.
Vle do not t:1nk such a condition was in«
tended by the Leglslature. %The quantity of
lencd to e acquired and held by the county
for public purposes is not fixed by law; and
that matter necessarily must be left to the
dlscretion of some person or board, and in
this state that discretion has been vested
in the voard of county comnlssioners; and
.nen the hoard her-, in good faith, exerclsed
its diseretion, ltsacts are not reviewable
by the courts. A case quite similar to the
one before us was recently declded by the
Supreme Court of Appeals of VWest Virginla
~-Keatley et al. v. Summers County Court

et al. 73 S. E. 706. 1In that case the coun=-
ty court of Summers county was about to
sell and convey to the .United States a part
of its courthouse square in the town of Hin-
ton for the purpose of erecting thereon s
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government bullding. The plalntiffs brought

sult on behslf of themselves and all other

taxpayers of the county to enjoln the sale.

The Chesapeake & Ohio Rallway Company,

in order to secure the location of the coun-

ty courthouse in that town, conveyed to the

county court-a certaln square of ground 1n

consideration that within a reasonable time
thereafter a. courthouse should be erected
thereon, and the judicial proceedings of the
county should be held upon said premlses.

By the statutes of that state the county

courts were authorized to provide at the

county seats of thelr respective counties a

sultable courthouse and jall, and to acquire

by purchase or otherwise so much land as

might be requisite or desirable for county

purposes, It was held that the county court

was the judge of the quantity of land that

was requislte or deasirable, and under the

statute possessed the implied power to sell

so much of the square as 1t deemed unneces-

ary for the public purpose. i & & 3 s % "

If the county court does not act in good falth in
making such a transactlion, then such contract may be inqulred
into under Sectlon 13769. This section reads in part a8
follows:

"Whenever any fifty resident, solvent and
responsible taxpaying citizens of any
county in the state shall have good reason
to believe, and do belleve, that any con-
tract made and entered into by the county
court of the county, with any person or
corporation, affecting or concerning

any publie building, lands, moneys or
property of the county in any manner
whatever, or any extension of any such
contract, was not made and entered into

in good falth, or for a just consideration,
end with due regard for the best interest
of the county, or that any such contract
previously entered into has not been
carried out by the parties thereto in good
faith and according to the terms of any
such contrasct, they may bring a suit

in the circuit court of any such county
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preying that the matter may be lnquired
into, and thereupon the circuit court
shall make a full investigation of the
matters alleged, and shall have power to
set aslde, reform or cause to be enforced
any such contract, or any extension of
any such contract, as the court shall
deem'beat under the law and the facts.
taedent

From our research, we think the welght of authorities
is that the county court may dispose of land acqulred for
cour thouse purposes, 1f such court does not deem 1t neces-
sary to retain the same for county bulldings. O0Of course,
the question of good falth is a conditlon to be taken into
consideration in such transactions.

On the question of the county donating lands to
the Government for the purpose of erecting public health
centers thereon, we wlll say that ti:ls will depend upon the
suthority granted by statute to the county court to do so.
County courts are created by statute and thelr duties are
purely statutory. B

It was sald In the case of Bayless v. Gibbsa, 251
Mo. 4928

"County courts are not the general agents
of the countises.of the State. They are
courts of limlted Jurisdictions, with
powers well defined and limited by the
laws of the State; and as has been well
sald, the stetutes of the State constitute
their warrant of authority, snd when they
act outslde of and beyond their statutory
suthority, their acts asre null and void."

Also, in the case of State ex rel. Major v. Patterson,
229 Mo. 373, the court saild:

"Under the constitution, Article 6,
Section 36, provlding that a county

court shall have Jjurisdiction to trans-
act all county vusiness and such other
busliness as may be prescribed by law,
county courts are denled any rights except
thoge expressly conferred."
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In the case of Blades v, hawkins, 240 Mo, 187, county courts
are glven incldental powers in the Tollowing languagez
"While the law 1s strict in 1imiting the
asuthority of these courts, it never has
been held that they have n® authority
except what the atatutes cénfer in so many
words., The universal doctrine is that
certaln incidental powers permane to the
authority and duties expressly delegated,
and indispensable ‘'to thelr psrformance,
may be exercised. :

‘Under our Gonstitution and atatutea, county courts
may expend public funds for couty public purposes, Such: ex-
pentitures must not only be for pub.ic purposes, but they

" must also be for county public purposea, We find no statute
~suthorizing county courts to expend county public funds for
‘nospitals owned and opergted by the state or federal govern-
ment, nor do we find any statute authorlzlng such courts to
~meke donations of money c¢r property for such purpose. In.
‘the case of State ex rel, City of Jefferson v. Smith, State
“Auditor, 154 8. W, (2d) 101, the Supreme Court recently held
‘that the City of Jefferson, under 1ts authority to erect
 mun1c1pa1 buildings and 1ssue bonds therefor, could not do
“this 1f the bullding:1s not to be used for municipal publiec
purposes, In that case,, the bullding which the eity con-
~templated erecting was to be used as an office bullding for
the Unemployment Compensation Commission,

~ Also in Vrooman v. 0ity of St. Louls, et al., 88 S,
W. (24) 189, the city, by statute and charter, was authorized
to sontribute funds to the United States for the erection of
a national park. THis authority, however, was granted by
statute, At 1, c, 193 the court said:

"A number of cases are clted from this
and other Jjurisdictions ssserting the
general rule that taxes levied by &
municipality must be for both public

and munielpal purposes, The rule 1is
clearly and concisely stated in Cooley
on Taxation (4th Ed.) vol. 1, Sec. 178,
page 388, 389, as follows: 'The "publiec"
that 1s concerned in a legal sense in
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any matter of government is the public
the particular government has been pro=-
vided forj and the "publiec purpose! for
whilech that government may tax is,one
which concerns 1tz own people, and not
some other people having & government of
its own, for whose wants taxes are lald.
% % 4t The purpose must 1n every instance
pertaln to the soversignty with whleh the
tex origlinatesg *  x % SR A

The court in this case &lso held that Seetion 46 of Article 4
of the Constitutlion did not prohibit such an act. by the ecity.

CONCLUSION

« - From the foregoing, it 18 the opinion of this
department that a county court, acting in good falth, may
convey lands which are part of the lands reserved for county
buildings to the Federal Government for a public health
center, providing such lands ere not needed for such bullde
ings.

We are further of the opinion that the county court
- would not be autnorized to donate such lands for a public
health center to the government,

Respectfully submitted,

TYRE V. BEURTON
Assistant Attorney General

APPROVED?

VANE C. TLURLO
{Acting) Attorney General
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