STATH BOARD OF PEALTH: Although a hotelxis exempt from property

tax it is not exempt from hotel license fees.
Deputy of State Board of Health must follow
the statutes in condemnation and forfeiture
of food and drugs.

James Stewart, M. D. Fl LE
State Health Commlssioher . . ;‘q-
The State Board of Health /;)

"of Missouri | _ I
Jefferson Clty, Missouril X_yf)

Dear Sir:

October 9, 1941

Attention: Mr. W. D, Cruc®€, Supervisor
Division of Food and Drugs

Your request of October 7, 1941, 1n reference to two
questions upon the powers and dutles of the State Board of
Health, 1s answered by tlic following opinion.

I

P

Your flrst gucstlon 138 as followss

"The matter has been brought to my at-
tention under the hotel act Article 6,
R. S. 1939, by the Young Men's Christian
Association at Springfield, Miosourl,
that they should be exempt from paying

" the hotel license fee. I should like
your opinion on this matter.

"Also, we have numerous apartment ho-
tels which elaim they should not pay.
Can I have your oplnion on this matier?"

lowss

Seetlon 9931, R. S. Missouri 1939, provides as fol=

"That every building or other structure,

kept, used, maintained, advertised or

held out to the publie to be a place

where sleepling eccommodations are fur- -
nished for pay to translent or permae

nent guests, in which ten or more rooms

i
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are furnished for the accommodation of

such guests, whether with or without

mcals, shall for the purpose of this
article be deemed a hotel, and upon

proper application the foed and drug
commlissioner shaell issue to such above
described buainess a license to conduct

a hotel: Provided, that 1t shall be
unlawful for the owner of any such building
or other structure to lease or let the same
to be used as a8 hotel until the same has
been inspected and approved by the food

and drug conmissioner."

The sbove section atates, "approved by the food and
drug commissioner," and under Seetion 9855, R. S. Missourl
1939, the duties of the food and drug commissioner were trans-
ferred to the Commissioner of Health and interpreting the
statutes, the Commissionér of Health is aubstituted in Sec-
tion 9631, supra.

Section 9932, R. S. Missouri 1939, specifically states
that anyone condusting e hotel, as defined under Section 9931,
supra, must procure & license for each hotel,

Section 9933, R. 3. Missourl 1939, specilfically pro=-
vides the fee to be charged for the llcense which amount de-
pends upon the number of rooms contained in the hotel.

Sectlion 9934, R. S. Missourl 1939, specifically pro-
vides that in estimating the number of rooms so as to arrive
at the amount of the license fee to be charged for operating
a hotel, the parlor, dining room, kitehen and office shall
be construed to mean guest rooms. The exemption from the
paying of taxes has been set out in Seetion 6, Article X
of the Constitution of Missourl and provides as followa:

"The property, real and peraonal, of the
State, counties and other municipal corw
porations, and cemeteries, shall be
exempt from texation, Lots in incor-
porated c¢ities or towns, or within one
mile of the limlts of any such eity or
town, to the extent of one acre, and
lotas one mile or more distant from such
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oltles or towna, to the extent of flve
acres, with the buildings thereon, meay

be exempted from taxation, when the same
are used exclusively for religlous wor-
shipy; for schools, or for purposes pure-
ly chariteble, also, such property, recal

or personal, as nay bc used exclusively
for sgriculturel or horicultural socleties:
Provided, that sueh exemptions shall be
only by general law."

Under the above sectlon of the Constitution the latest
cese declded by our Supreme Court is Young Women's Christian
Assoclation et al., v. Baumann, Collector of the City of St,.
Louis, 130 S, W. (2d4) 499, 1In this case the court, in pass~
ing upon the taxatlon of property owned by the Young Wwomen's
Christian Assoclation, specifically held that they were
exempt from taxation if the building was used exclusively
for the benfit of the association. In that case they also
¢ited several cases which involved the Young Women's Christian
Assoclation and Young Ments Christian Associatlion where 1t was
held that the associationa are llable for property tax when
the bullding and propery was not used exclusively by the as-
soclations., They spproved those eases for the rcason that in
the ecases the assoclations had leased part of the property to
other persons for business not connected with the educational
or charitable purposes of the assoeclation., The above only ap~
plies to property tax. .

It has been held in this state that exclse taxes and
licenses do not come within the prohibitlion set out in Section
6, Article X of the Constitutlion of Missourl, In the case of
State v. Distllling Co., 236 Mo. A 9, the court, in holding
that a llcense 1ssued under the police power was for the pur-
pose of regulation and was not a taxation for revenue, at psge
291, sald:

"The authorities reviewed, among other
things, established the three follow-
Ing propositions: First, That the
burdens imposed by section five of the
act in questlon are not taxes upon oc=~
cupations, persons or property within
the meaning of the Constitution.
Second, That the class of cases which
hold that a statute which imposes a
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tax, under the taxing power of the
State, upon persons, property or any
lawful business, is unconstitutional,

if it 1s not uniform in its operationg
and third, That where a person has no
natural, sbsclute or lawful right to

- ‘engage in a bualneas, and can only do
SO0 under a license from the State, the
State may grant or withhold auch license
as the Leglslature may deem wise and
proper, and 1f granted it may do so
‘upon such terms and conditions as the
lawmeking power may impose (not incon=-
slatent with the State or Federal Consti-
tution) including s requirement that the
applicant therefor shall pay or agree to
pay the license fecs, in consideration of
the license, or right, to conduct sald
business; and that sald fees are in no
sense a tax upon the buslness licensed,
nor upon the person or property engeaged
therein."”

Also, the court, at pages 268-270, clted as follows:

"Black on Intoxieating Liquors says in
section 117¢ 'It will be apparent that
threec leading 1deas are involved in the
definition of a license under the liquor
laws.- Flrat, 1t eonfers a special privi-
lege or franchise, upon selected persons,
“to pursue a calling not open to sll.
Second, 1t legalizes mcts which, 1f done
without its protection, would be offenses
against the sbatute. Third, it is a privi-
lege granted as a part of s system of po~-
lice reguls tion, and herein 1s distinguish-~
able from taxatlon +ess%sse A 1lilcense fee
18 exacted primaerily s a means of re-
stricting or regulating a trade, and 1t
continues to he such although, incldent-
ally, 1t may praduce an eddition to the
public revenue.!

"If we read this act in the light of the
foregoing definitions of the word 'license,!
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it seems clear to us that 1t does not
purport to impose a tax upon any oc-~
cupation, person or property, but 1s
simply an act requiring all persons

who wish to engsge in the business
therein mentioned, to first procure

a license from the proper suthorities
granting them the permission to do so,
and at the same time Iimposes a license
fee which must be paid by esch and all
licensees, 1in consideration of the right
and privilege so granted. Such licenses
must be asctually pald for, or agreed to
be pald for (according to the provisions
of the act under which they are 1ssued),
by the applicant therefor, before the
same can lawfully 1ssue. That agreement
may be in express terms, or it may be
implied from the aceceptance of the
license, which In contemplation of law,
has the act under which 1t 1s issued
written therein, and constitutes a part
therecof. That being indisputably true
1t seems clear to us, that it would be
a physical Impossibllity, as 1t were,

to hold that such consideration so :
required to be paid for said privilege,
which evidenced by the llicenss, 1s a
tax upon the occupatlon, person or prop-
erty mentioned therein, for the obvious
resson that there could be no such law-
.ful oecupatlion, as shown by the au~-
thoritlies previously cited, until the
license had been issued and paid for
before its lssuancej and 1f there could
be no such business 1in existence until

- after the issuance of the license, then
1t 1s self=-evident that no one could en=~
gage thereln until after its l1ssuance
and likewlss no property could be em-
rloyed in a business before the business
itself is established."

Also, In the case of State ex rel. Cement (Co. V.
Smith, 338 Mo. 409, 1. ¢. 413, the court said:
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i 3¢ ¢ 'Ixclises, in thelr original
.gense, were something cut off from
the price paid on a sale of goods, as
‘a contribution to the support .of gov-
ernment. The word however has come
to have a broader meaning and Includes
every form of texation which is not a
burden laid directly upon persons or
property; in other words, excises
include every form of charge imposed
by public authority for the purpose
of raising revenue upon the perform=-
ance of an act, the enjoyment of a
privilege, or the engasging in an oc-
- cupation.! (26 R. C. L., sec. 18,
Pe 34,) The same text, in polinting
out the distinction to be drawn be-
tween property taxes and exclse taxes,
"says 'If a tax 1s 1mnosed directly by
the Leglslature without assessment,
and its sum is measured by the amount
of buslness done or the extent to which
the conferred privileges have been en-
joyed or exercised by the taxpayer ir-
respective of the nature or value of
-the taxpayer'!s assets, it 1s regarded
as an excise.' (26 Re Co L., 8ec, 19,
Pe 35.) 1 Cooley on Taxation (4 1d.),
section 42, page 127, defines excises
as 'texes lsld upon the manufacture,
8ale or consumption of commodlities
within the country, upon licenses to
pursue certain oeccupations, and upon
corporate privileges.' Under thesse
goneral definitions of the term, as
well as upon the authority of the many
ad judicated cases, we think 1t so clear
as not to be open to question that the
tax in controveray is an excise, and
not a property tax. (See Independent
3chool Distriet v. Pfost, 51 Idaho,
240, 4 rac. (2d) 893, 84 A, L. R. 8203
Croekett v. Salt Lsake GCounty, 270 Pac,
142, 60 A, L. Re. 8673 Portland v. Kozer,
108 Ore. 375, 217 Pac. 833; Standard
011 Co. v. Brodle, 153 Ark, 114, 239
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Se We 7533 Wiseman v. Phillips (Ark.),
84 5. W. (2d) 91y Pierce 011 Co. v.
Hopkins, 282 Fed. 203: Monometer 01l
Co. V. Johnson, 292 U. 8, 86.) It will
be observed that the exemptions granted
by the Constitution and the statute,
supra, arc limited by express terms to
the real end personal property of the
several bodies mentioned. Accordingly,
Article X, Sectlion 6 of the Constitution
has boen held to have no application to
collateral Inheritence taxes (State ex
rel. v. Henderson, 160 Mo. 190, 60 S. W,
1093), nor to license fees (State v.
Distilling Co., 256 ﬁo.lﬁig, 139 5. W,
453)., And we think in this instence the
statute does not impinge upon the con-
stitutional provision pointed out, nor
violate the statute relled on, and 1s
valid.

"We pass now to the question of the
Intent of the Leglslature wilth reaspect
to imposing a tax on sales or tresns-
actlions whereln a subordinate branch
of the executlve department (which the
highway department was held to be in
State ex rel. v. Hackmenn, 314 lio. 33,
282 S, W. 1007) becomes the purchaser,
Respondent Invokes the rule that ex-
emption from property tasxes does not
extend to excise taxes, and asserts

‘the language of the act 1tself, to-

gether wlth the record of the General
Assembly in considering this particular
legislatlon, evinces a legislative in-
tent to Impose the tax upon suech agencles,
The welght of suthorlty seems to be thet,
as applied to counties, municipalities
and other subdivisions, exemption from
property taxes does not ordinarily extend
to exclse taxes. (See Independent School
District v. Pfost, and other cases cited,
supra.) But the rule 1s not absolute,
and 1s depencdent upon the clrcumstances
of each case,"
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CONCLUSICN

In view of the above authoritlies we hold that even
if the Young Menfts Christian Associatioh at Springfield,
Missouril, has not rented any part of 1its bullding to any
private individual for other commercilal purposes, and comes
within the definition of a hotel as set out in Section 9931,
supra, 1t 1s stilll subject to the peyment of a license fee’
a8 set out under Section 9933, R. S. Missouri 1939. :

IT.
Your second question i1s as fellows:

"Also, I should like your opinion as
to the authority of thls department
in regard to seizure and destructlon
of articles of food, which might be
unfilt for human consumption, such as
bulged canned goods, filthy or wormy
confections, rat-and-insect-infestcd
flour, etc. The Federal Food and Drug
Department has specifled seizure laws,
which they cannot enforce in case of:
intrast-te laws.

"ivery day matters of this kind are
turned to me, and I do not know under
our statutes how much authority this
department has. W1ll you please clari-
-fy this situation for me?" :

The sections of the statutes applicable to this gues-
tion are very lengthy and we will be compelled to refer you
to the numbers of the sectlons applicable to your question.
I believe your department has most of this law in pamphlet
forme

Section 9865, R. 3. Miosourl 1939, specifically
states that the duties heretofore vested by law in the
Food and Drug Commission are now transferred to and vested
In the State Board of Health and that wherever the words
"commissioner" and "food and drug commissioner" are used in
Chapter 58, they shall be construed to mean the State Board
of Health of Missourl, or its deputies.
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. Sectlon 9857, Re S. Missouri 1939, authorizes the
State Board of Health to enforce all the laws that now
exist, or that may hcreafter be enacted, regarding the
manufacture and sale of certaln food and drug products.

It suthorizes the BState Board of Health, or its deputiles,
under certain conditions, to arrest and prosecute, or
cause the arrest of certain individuals violating the laws
of the Food and Drug Act.

Section 9858, R. S, Mlssouri, authoriges the State
Board of Health, or any of its deputles, to enter certaln
places of business under certaln conditions and obtailn
samples which should be analyzed by the chemists of the
state experiment station, and 1t further authorizes the
deputles to open any ec¢ask, tub, or other vessel therein
described to obtain articles of food or drugs and to take
samples thereof in the presence of a witness and then ten-
der at the time of taking to the person having custody of
the same, the value of the samples. It further provides
that the samples may .be purchased in the open market and
that the collector, that 1s, the man who purchases the
samples, shall keep & memorandum of all, names and other
matters so that it can be used as evidence in court. It
further provides that when samples are taken they shall be
divided into three parts; each labeled with identifying
marks, One of the parts shall be delivered to the person
from whom the purchese was made, one of the parts so labeled
shall be sent to the chemist of the state experiment station
and one parit shall be held under seal by the 3State Board of
Health,

Section 9860, R. S. Missourl 1939, provides the pro-
cedure for the prosecutlion of the case after the samples so
anelyzed show that 1t was in possession wlth intention of
sale by the defendent and was either mlsbranded, was un-
wholesome and was a violation as set out in Chapter 58 as
being a violatlon of the law therein. TUnder thls sectlon
the State Board of Health must notify the parties from whom
the sample was obtalned that they should appear at a certain
date, hour and place of hearing upon the question involved
by the taking of the samples. This hearing should be privsat e
and take place at the offlce of the State Board of Health or -
some other place designated by the State Board of Health. It
further provides that after such a hearing the State Board of
Health, if 1t finds that the laws of Chapter 58 have been
viclated, may flle a compldnt before any Justice of the peace
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having Jjurisdiction, providing the value of the samples
shall not be greater than the amount within the jJjuriasdic-
tion of the said justice. The justlice of the peace shall
thercupon lssue his summons t0 the person in possession
of- the goods directing him to appear not less than five
nor more than ten days from the date of lssulng said sume
nons, and show cause why said goods shall not be condemned
and disposed of. It alsco further provides, where no one
can be found in possession of the goods, for service by
the same procedure as 1ls set out in other cilvil matters.
It further provides that if upon trial the goods shall

be found to be in violation of any of the provislons of
Article 1, Chapter 58, it shall be the duty of the sald
justice of the peace to render judgment that the property
be forfeited to the State of Missourl, and that said goods
be destroyed or sold for any purpose other than to be used
es food. It also provlides for an appeal from the judgment
of the Justice of the peace.

"There 18 a provision in this section that if the
owner or party claiming the property declared forfeited by
the Justice of the peace can produce and prove a wriltten
guarantee of purity, signed by the wholesaler, jobber,
manufacturer or other person rcsidlng in this state from
whom said articles were purchased, then the proceeds of
the sale of such artlecles, over and above the cost of for-
feiture and sale, Ineluding witnesses fees, shall be paid
over to such owner or claimant. It slso provides that
where the goods from which the samples are taken exceeds
the Jurisdiqtion of the Justice of the peace, complaint
shall be filed in the circult court and not in the justice
court. This sectlon l1s to the effeet that first, samples
must be taken, and after an examination by the state '
experiment statlon if 1t can be proven that the samples
violated some law in Article 1, Chapter 53, then the Justice
of the peace or the circuit court, upon & hearing, find that
the samples are a vliolatlon of some law in article 1, Chapter
58, the Justice of the peace or the circult court may order
. the food or drugs, from which the samples were taken to be
condemned and forfeited by the state as set out In this ssc-
tion.

26 Corpus Juris, page 751, Section 2, in stating the
‘rule in reference to unwholesome foods, said:

"The selling of unwholesome provisions
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was an offense at common law, But the
common law was inadequate to the com~-
plete protection of the publie against
abuses in connectlon with the productioen
and sale of food, and it has according-
ly been reenforced and supplemented by
federal statutes, and by numerous state
statutes and municipal ordinances, regu-
lating the menufacture and sale of

~articles of food with a view to the
preservatlion of health and the prevention
of fraud. Similar regulations also exlst
in Tngland and in Cenada."

Also, in 26 Corpus Jurils, pege 752, Section 3, in
stating the rule setting out powsr to meke regulatlons by
the state, it is sald: ‘i

"Under the police power inherent in the
states and reserved to them in the
federal constitution, statutes or munic~
ipal ordinances may be enscted, making
reasonasble rules as to the production
and sale of artieles of food,"

Also, the same authority, on page 755, Seetion 5,
states the rule as to condemnation as followss

"In the exerclse of 1ts police power to
condemn and destroy articlea of food
endangering the health of the community,

-the state may authorize the condemnation

and destruction of food products deleterioua._
to heﬂlti’l. "

Very few of the sections set out in this opinion have
been passed upon by the SBupreme Court, especilally as to un-
wholesome foods. Most of the cases which have reached the
Supreme Court sre on misbranding and adulterstion.

CONCLUSION

In conclusion we can only say that the statutes must
be specifically followed in the condemnation and forfeiture
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of food and drugs and 1f not followed, the deputy of the
State Bosrd of Health may be llable to eclvil damages.

Respectfully submitted

W. J. BURKL
Assistant Attorney General

APFROVED:

VANE C. THURLO -

(Acting) Attorney General
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