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'BOARD OF HEALTH: Commissioner of Health has a right to investi-
{ gate the health conditions of a county jail,
and should report his findings to the County
Court and the Circuit Judge of the particular
county, and may furnish his report to the City
Council of the city in which the jail is
situated.

July 19; 1941
77

Dr, James Stewart FILED
State Health Comnlssioner )
Jefferson City, Missouri ,—éf—’

’ “’
Dear 8ir:

We ure in recelpt of your letter of July 186, 1941,
enclosing a copy of a letter written to your department by
B. T. Shukers, Justice of the Peace, Waynesville, Missouri,
and requesting an opinion from this department, which re-
quest reads as follows:

"I am enclosing herewith a copy of a
letter from Mr. B. T. Shukers, Justice
of the Peace, Cullen Township, Pulaski
County, Waynesville, Missouri, As you
will note, this official is complalining
of the insanitary ocondltion of the
County Jeil of Pulaski County located -
at Waynesville, Missourl. If this Jail,
as set forth in the attached letter,
does constitute a fllthy insasnitary ocon-
dition and menace to the health of in~
metes, I am in doubt concerning my au-
thorlty with regard to suech a county in-
atitution,

"I would appreclate belng adviged as to
my authority as State Health Commissioner
to abate a health menace maintained by a
county and further if so empowered, how,
in your oplinion, I should proceed as
State Health Commissioner to secure a
remedy, granting that an insenitary and
unhealthful conditlon exlists.n
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In reply, we quote the sectlons of the statute whiech
we think are pertinent to the situation outlined in the re~
quest above, and later we shall refer to the several sections
by number,

Section 9193, R‘ S. Mo, 19392

"There shall be kept and maintalned

in good and sufficlent condition and re-
pair, a common jail in each county within
this state, to be loeated at the per-
manent seat of Jjustice for such county,."

Section 9205, R. S. Mo, 1939:

"It shall be the duty of the grand jury,

at each term, or a committee, to consist

of at least three members thereof, to

visit the jall of their county, and examine
the condition thereof, and inquire into

the treatment of the prisanera, and make
report thereof to the court.”

Section 9206, R. S. Mo, 1939:

"It is hereby mede the special duty of the
eourt having eriminal Jurisdiction, at each
term, to inquire and see that all prisoners
are huranely treated."

Section 13730, R. S. Mo, 1939:

"The eounty court of each county shall have
power, from time to time, to alter, repair
or bulld any county buildings, whieh have
been or msey hereafter be erected, as cirocum-~
- stances maey requlre, and the funds of the
county may admit; and they shall, moreover,
take measures as shall be necessary to
preserve all buildings and property of thelr
county’ from waste or damage."
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In the case of Kansas City Disinfecting & Mfg. Co. Vv,
Bates County, 273 Mo, 300, 1. ¢. 305, the court had this to
say in passing upon what {8 now section 9163:

"It 1s not doubted that the statutes
(Sees. 1571 and 1573, R. S, 1909) and
the construction thereof by this court
in a case to an extent analogous (Hark-
reader v. Vernon County, 216 Mo, 696)
furnish authority to a sheriff of a
eounty to purchase such artieles and
supplies as are requisite and necessary
to keep and mainta%n the county Jail
*in good and sufficient condition and
repair.'"

From the above authority, and by the terms of Seetion
9195, supra, the sherlff of the county apparently has the right
to make necessary and emergeney repairs of a minor nature in the
upkeep and management of a county jall, so long as such repairs
are reasonable.

It will be noted from a reading of Section 9205 supra,
that the grand jury, when in sesslon, shall visit the county
Jall and examine its condition and inquire into the treatment
of the prlsoners. Thus, the Leglslature has provided a second
means looking to the care and maintenance of county jails.

It will also be nmted in reading Section 9206, suprsa,
that the court having criminal jurisdietion shall inquire into
and see that all persons are humanely treated, Thus, under this
seotion, we think the Judge of the cireult court of the county
would also have a right to meke investization and to make such
orders as he saw fit to the end that the jall wes properly main-
talned in the ecounty. We think further that wherein the section
says that the prisoners shall be humanely treated would mean not
only thet the prisoners could not be physlcally tormented, but
that the term 1s sufficiently broad to mean that a prisoner
should not be subjected to a jall in which the conditions were
such that it would be similar to the dungeons of old.

It will be noted from readlng Seetlon 13730, supra, that
this section casts the duty upon the county ecourt to keep the
Jail in good repalr, in accordanece with the financial ability
of the particular county,
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' In the case of State ex rel. v. Bollinger, 219 Mo. 204,
1, ¢. 223, 117 3. W, 1132, the court had this to say:

"Clearly that section of the statute
(referring to See. 13730, supra) gives
the county eourt of otoddard county juris-
~diction over the sublect-matters complained
of in the petition; and the pleadings, evi-
dence and report of the referee flled
hereln dilsclose the faet that the county
has sufficient money on hand with which to
pay for the proposed improvements. That
being true, then the county court of that
county was acting within its jurisdiction,
and prohibltion will not lie. (State ex
rel. v. Reynolds, 209 Mo, 161; State ex
rel. v. Riley, 303 Mo. 175, )"

It will be noted, therefore, from a reading of the afore-
sald sections of our statute that the lLeglslature has carefully
provided the machinery for the upkeep of a county Jail, and has
cast upon the sheriff, the county court, the grand jury, when
they are in sesslon,; and the e¢lrcult Judge the duty to see that
the county Jjall i1s kept in good repair, and that the persons
who are incarcerated in said Jjail shall be treated humanely.

Now, turning to the portion of your request wherein
you ask to be advised as to the authority of the State Health
Commissioner when a situation exists wherein a Jail is kept in
an unsanitary and unhealthy condition, Bectlon 9735, R. S. Yo.
1939, reads as follows:

"¥t shall be the duty of the state board

of health to safeguard the health of the
people in the state,.counties, cities,
villages and towns. It shall meke a study
of the causes and prevention of diseases
and shall have full power and authority .

to make such rules and regulstions as will
prevent the entrance of infectious, con-
taglous, communicable or dangerous dlseases
into the state. It may send representatives
Yo public health conferenees when deemed
advisable, and the expenses of such repre~-
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sentatives shall be pald by the state

as provided in this chapter for expenses
of the members of the state board of
health."

It will be noted in reading the above section that
it shall be the duty of the State Boerd of Health teo safe-
guard the health of the people in the state, counties, cities,
villages and towna. We are of the opinien that this language
clearly contemplates that the Commissioner of Public Health
shall have the right to investigate each and every jall
throughout the state, for the reason that in all instances
the county Jjall is located withlin the city limlite of some
particulsr munieipality, and by lts nature it is a place
where people are lncarcerated from time to time, and certainly
a jall could get into such a sonditlon that infectious, con-
taglous, communicable or dangerous dliseases could emanate ‘
therefrom.

However, when we view the cases which have arisen in
the courts wherein this section has been construed, we find
that 1n the case of State ex rel. v. Goodier, 195 Mb. 551,
l. ¢c. 559, the court had this to say:

*"The gravemen of the complaint in the’
petition is that the board 1s going to

try him withaout exercising compulsory
process to bring before 1t the witnesses

he needs for his defense, The State Board
of Health is not a court, isg not a judiclal
tribunal; it can issue no writ, it can try
‘no case, render no Judgment; it 1s merely

a governmmental agency, exercising minis-
terial functionsi it may investigate and
satisfy itself from suech sources of informa-
tion as may be atiainable as to the truth or
fTalsity of charges of misconduct against one
holding one of its certificates, but its
investigation does not take on the form or
character of a judielal trial.®

It wlll be noted in reading the foregoing excerpt from
the Goodier case that the State Board of Health ig not a
judieclial tribunal, but is merely a governmental ageney exer-
¢lsing ministerial functions, and may investigate,
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From reading the Goodler case, and due to the fact
that the several sections of the statute exist as set forth
in the first part of thies opinion, we are of the opinion
that the Commlissioner of Public Health would unguestionably
have the right to investigate the Jall referred to in the
oplnion request, and to make his report as to the condition
and whatever suggested changes that may be needed to the end
that the jall may be reasonably repaired and maintained, but
we think the duty would be upon the Commissioner of Public
Health to report his findings to the county court of the:
particular county and to the cirecuit Judge of the eounty, or,
1f a grand jury were 1n sesslon, to appear before the grand
Jury. We are further of the opinlon that the legal duty - is
cast upon the county court or the cirecuit Judge, or both,
to carry out and provide the necessgry repairs, and to teke
such steps as are necessary to see that the jall is main-
talned in a reasonably healthful manner.

In reading from Joyce on Injunctlons, Vol. 2, pp.
1520~1521, we find that there have arisen cases in the United
Statea whereln the ecourts have upheld the right of a munici~
‘pal corporation to maeintain an injunoction against a county
wherein the county erected in the town an obnoxious cess-
-pool. See Lleno City v. Llasno County, 5 Tex, Civ. App. 132,
28 S. W. 1008. In that case the court reasoned that a ocity
corporation is a governmental agency, and has been given
authority and power to abate nulsances, and has the right to
resort to a court of equity to ald it by injunetion.

It will also be noted in this worlk, at page 1521,
that a board of health has been allowed to maintain an action
for an injunction where the state and city ordinances so pro-~
vide and the nulsance endangers the publlie health. However,
in the State of lMissouri we do not find any specifie statute
which gives the Commissioner of Publie Health this right, and
we are inclined to the view that the power and duty is in the
hande of the county court and the circuit judge.

It will be noted in reading the cases cited in Joyece -
on Injunetions, suprs - Board of Health of Yonkers v. Capcutt,
140 N, Y, 12, 23 L, R. A, 485, and Village of White Plains v.
Tarrytown, W. P. & M. R. Co., 117 App. Dlv, (N.Y.) 841, that
the board of health must bring the action in the name of the
city, and the nuisance complained of must be set out in detall
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in the petition, and the board of health cannot declare a
nulsance and order 1t abated., These decislions, we think,
are in confermity with the principles set, forth in the
Goodier case; supra.

CONCLUSION

We are of the opinion that the Commissioner of Health

has the right to investigate the health conditions of & county

jail and to make his report, and that such report should be
presented to the County Court and the Cireult Judge of the
particular county, or the City Counecil of the elty wherein
the jall is situated in the diserstion of the Commissioner
of Health.

Respectfully submitted

4

B. RICHARDS CREECH
Agsistant Attorney General
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