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BOND ISSUES:" Uncertified assessments can not be used in as-

certaining value of property within political
subdivisions.,

A

May 8, 1941 .

E;/

Honorable Forrest Smith
State Auditor
Jefferson City, Missouri

Attentions John L, Graves
Dear Ir., Smith:

Under date of April 25, 1941, your office, by John
L. Graves, bond attorney, wrote thls office asking for an
opinion on the following questlon:

"An Injunction proceedings has been
filed in the Circult Court of Cole
County, Missouri, agalnst the State
Board of Equallzatlion and the State
Tax Commission jointly, which injunc-
tion proceedlngs cusstions the asscss=-
ment of the properties of the Western
Union Telegraph Company, Postal Tele=
graph Company, Southwestern Bell Tele~
- phone Company and the American Telephone
and Telegraph Company and enjoins the
State DBoard of Igualigzation and Tax
Commission from certifying to the
various counties oi the State, a core
tification of the assessment. '

"Under Section 12 Article 10 of the
Gonstitution of Missouri, relating to
the 1limit of municipal indebtedness, 1t
is provided that the basis of determine
ing bonded indebtedness shall be ex~
tended on the value of taxable property
to be ascertained by the assessment next
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before the last assezssment for State
and County purposes previous to the
incurring of such lndebtedness. In
view of the pending injunction proceed-
ings the simple legal question is
whcther or not the completed assess=
ment as of June 1, 1937, which became

e final agsessment when the Poard of
Equalization adjourned sine die Decen=
ber 31, 1938, is the controlling assess-
ment and whether or not the assessment
as of June 1, 1938, which was a com~-
pleted essessment on Usecember 31, 1939,
It is the assecament of June 1, 1939,
which 1s questioned by the injunctive
proceedings "

and enclosing copy of a letter written by the Honorable
Robert B. Flzzell of the law firm of Bowersock, Figzell and
Rhodes, to your offlce pertaining to the same guestion,

The legal proposition, as we uvnderstand 1t from the
letter of MNr, Graveg, upon which you wish an oninion is
this: 1Can the agsessment for the year 1939 be treated as
a comnleted assessment for the nurpose of ascertaining the
value of property within political subdivisions of the state
when considering the lesality of & bond issue, during the
pendency of this suit, enjoinlng the State Tax Conmmlssion and
the State Board of Equalizatlon from certifying to the varlous
countlies the result of the asseasment and equalization of
values of the property of Telephone and Telegraph Companles
for the year 1939,.!

In writing thils opinion, for the purpose of clarity,
end the further reason that it may be read by perczons not
familiar with the constitutional and statutory provisions,
we wlll set out hereln certain portions of the Constitution
and the Statutes with which your office is thoroughly famillar.

The portion of Section 12, Article X of the Constitution,
pertinent to the question, is as follows:
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"No county, city, town, township,

school district or other political
corporation or subdlvision of the

State shall be allowed to become ine
debted 1n any manner or for any purpose
to an amount exceeding in any year the
income and revenue provided for such
year, without the consent of two-thirds
of the voters thereof votling on such
proposition, at an election to bhe held
for thet purposej nor in cases requiring
such assent shall any indebtedness be
allowed to be incurred to an amount including
existing indebtedness, in the agpgregate
exceeding five per centum on the value
-of the taxable property therein, to be
ascertained by the assessment next before
the last assessment for State and county
purposes, previous to the incurring of
such indebtedness, except that cities
having a population of seventy-five thou-
sand inhabltants or more may, with the
asgent of two-thirds of the voters thereof
voting on such proposition at an election
to be held for that purpose, incur an in=-
debtedness not excesding ten per centum
on the value ‘'of the taxable property -
therein, to be ascertained by the assesas=-
ment next before the last assessment for
State and county purposes previous to the
-incurring of such indebtednessj; 4 % ¢ # # "

The words 'last assessment' used in the above guoted
portion of Section 12 of Article X of the Constitution have
been held by our Supreme Court to mean t'last completed assesse
ment', that is, an assessment which has passed through all
the state agencies which have to do with property assessmentss
State ex rel. Dexter v. Gordon, 251 Kos 303, Steinbrenner v,
City of S8t, Joserh, 285 Mo« 318, -~tate ex rel. Carthage v,

. Hackman, 287 lio. 184, State ex rel, Jamlson ve St, L.S:F. Rail=~
way Co., 318 Yo, 285, Stote ex rel, Lane v. 3te. LiS.F, Rallvay
CO.‘ 3!38 MO. 8520
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The assessment and equalizatlon of the value of
property of the telephone and telegraph corporations is
provided for in Section 11295, Article 16, Chapter 74, Revised
Statutes of Missouri, 1939, which section is herein set out,
as follows:

"All bridges over streams dividing this
state from any other stated owned, con=-
trolled, managed or leased by any person,
corporation, rallroasd company or Joint
stock company, and all bridges across or
over navigeble streams within this state,
where the charge is made for crossing the
same, which are now constructed, which are
in the course of construction, or which
shall hereafter be constructed, and all
property, real and personal, including

the franchlses owned by telegraph, tele=-
plione, electric power and light companies,
electric transmission lines, oil pipe lines,
gas pipe lines, gasoline pipe lines, inter-
state bus and truck lines, and express com-
wvanles, shall be subject to taxation for
state, county, municipal and other local
purposes to the same extent as the proper-
ty of private persons. And taxes levied
thereon shall be levied and collected in
the manner as 1s now or may hereaiter be
.provided by law for the taxation of rail-
roed property in this state, and county
courts, and the county and astate boards

of equallzatlon are hereby required to
perform the same duties and ars given the
same powers ln assessing, equalizing and.
ad justing the taxes on the property set
forth In this sectlon as the sald courts
and boards of equalizatlon have or may
hereafter be empowered with in assessing,
equalizing, and adjusting the taxes on
railroad property; and the president or
other chlef offlicer of any such bridge,
telegraph, telephone, eleciric power and
light compenies, electrlc transmission
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lines, oll pipe lines, gas pipe lines,
gasoline pipe lines, interstate bus and
truck lines, or express company or the
owner of any such toll brildge, 1s hereb;
required to render statements of the
property of such bridge, telegraph, tele-
phone, electric power and light companies,
electric transmission lines, o0il pipe lines,
gas pipe lines, gasoline pipe lines, intere
state bus and truck lines, or express come
panies in like manner as the president,

or other ghief officer of the railroad
company ls now or may hereafter be re=
quired to render for the taxation of
railroad property."

It will be noted that this section requires the filing,
by the- President or Chief Officer of telephone and telegraph
companies, of a statement of the property owned by the com=~
paniss in the same manner that property statements are filed
on behalf of the railroasd Companies and that the manner of
assessing, adjusting and equdizing the value of such property
1s the same as applied to the value of the rallroad companies.

The law in regard to the assessment and equalization
of the velus of property of rallroad companies 1s set out in
Article 14, Chapter 71, Revised Statutes of lNissouri, 1939,
The sections of the statutes in this article and chapter, which
we conslder pertinent to your guestion, are Section 11243, which
requires the president or chief officer of each company to
file property statement; Section 11247, prescribing certain
duties of the State Auditor in connection with such property
statements; Section 11248, which directs the action of the
State Board of Equalization in connection wibth such property
statements; Section 11284, requiring the State Board of
Equalization to keep a record of its sction and directing
the Board in connection with the record, and Section 11255,
directing the certification and publication of the completed
record by the State Audltor., All of these sections are herein
set out, as follows: :
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Section 11243:

"On or before the first day of Janu=

ary in each and every year, the presi-
dent or other chlef ofiicer of every
rallroad company whose road is now or
which shall hereafter become so far com-
pleted and In operation as to run loco-
motive engines, with freight or passen-
ger cars thereon, shall furnish to the
state auditor & statement, :'uly subscribed
and sworn to by sald president or other
chlef officer, before some officer authorl-
zed to admlnlater oaths, setting out in
detall the total length of their road so
far as completed, including branch or
leased roads, the entlire length in this
state, and the length of double or side-
tracks, with depots, water tanks and
turntables, the length of suc¢h road, double
or sidetracks 1in each county, municipal
township, lncorporated cilty, town or
village through or in which it 1s located
in this state; the total number of engines
and cars or every kind and description,
including all palace or sleeping cars,
passenger and freight cars, and all other
movable property owned, used or leased by
them on the first day of June in each year,
.and the actual cash value thereof,"

Section 11247:

"On the third Monday of April in sach year,
the state auditor shall lay before the
state board of assessment and equaliza-
tion all returns made to him by every rail-
road company and county clerk."
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Section 11248

- "The state board for the assesament
and equelization of railroad property
shall be composed of the governor,
secretary of state, state auditor,
state treasurer and asttorney-general,
and shall meet annually &t the capltol
in the City of Jefferson, on the third
Monday of April of each year, for the
purpose of ssasessing, adjusting and
equalizing the valuation of such raile
road property. The said board shall
proceed to assess, adjust andequalize
the aggregate valuation of the proper-
ty of each one of the rallroad companies
in this state specified in section 11243,
The board;shall have power to summon wit-
nesses by process issued to any officer
suthorized to serve subpoenss, and shall
have the power of & circuit eourt to com=
pel the attendance of such witnesses, and
to compel them to testify; they shall have
the power, upon thelr knowledge, or such
Information as they ean obtain, to in=-
crease or reduce the aggregate valuation
of the property of any rallroad company
lncluded in the statements and returns
made by the railroad companles and the
clerks of the county courts, and shall
‘agsess, adjust and equallize any other
property belonging to sald railroad come-
panies, or property belonging to any rail-
road companlies in this state of the kind
specified 1in section 11243, upon which no
returns have been made, which may be otherw
wise known to them, as they may deem Just
and right, In asseasing, adjusting and
equalizing any raillroad property for any
year or years, the state board may arrive at
its finding, conclusion and Judgment, upon
its knoewledge, or such information as may
be before it, and shall not be governed
In 1ts findings, conclusion and judgment by
the testimony which may be adduced, further
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than to glve 1t such welght as the
board may think it 1s entltled to:
Provided, that when any railroad shall
extend beyond the limits of this state
and into another state 1n which a tax
is levied and peld on the rolling stock
of such road, then the sald board ahall
assess, equalize and adjust only such
proportion of the total value of all the
rolling atock of such railroad company
as the number of mlles of such road in
this state bears to the total length of
the road as owned or controlled by such
company.®

Section 1125413

"The sald board shall cause to be kept
& falr and full recerd of all its pro-
ceedings and decislons, and shall cause
the same to be signed offlcially by the
president and the secretary, and flle
gald record in the office of the state
auditor on 1ts adjournment, As soon as
aald record 1s flled with the state
auditor, he shall furnish a copy of the
seme, duly certlfied, under seal of his
.office, to the state printer for publieca-
tion; end said state printer shall publish
five hundred coples of the smme, in the
nsual style and at the same rates now pro-
vided by law for the publication of the
journals of the general assembly; and sj;d
published copy of the record of the pro=<%
ceedings and declislons of sald board shall
be recelved in all courts of this state
ag evlidence of the action of sald boards
said printed copies shall be disposed of
as follows: Two hundred coples shall be
dellvered to the secretary of state, for
the use of the members and officers of
sald board, and the remalning three hundred
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copies shall be for general distribu~
tion, in the same manner ss 1§ now or
may hereafter be provided by law for the
distribution of the laws and jJjournals

of the general assembly., The cost of
printing and distributing the asame shall
be paid for out of the appropriation for
the contingent expenses of sald board."

Section 11255¢

"On the receipt of the proceedings of

said board, the state auditor shall cer=

tify to the secretaries of the respective
railroasd companies, e nd also to the county
courtas of the proper counties, the action

of sald board, which certificate shall aset
forth the entire length of such railroad,
including sidetreacks, in the ‘state, and the
valuation thereof psr mile; the total value
of the rolling stock of said rellroed; the
total length of the roadbed, including
sldetracks, in each county, city, town, vil-
lage, end municipal township; also, the

total value of roadbed snd sldetracks and
rolling stock as adjusted, equalized, asseased
and apporticned to such county, city, town,
.village and munliclpal townshlp therein by
sald board; and such certificates, respecw
tively, shall be held and rgceived in all
courts and places where the sctlion of said
board shall be called in question, 8s prima
facie svidence of the facts set forth in

sald certificates, and that eaéh and every
act and thing required to be done by sald
board, under the proviaions of this article,
had been fully complied with, and the party
using or offering Such certificate in evidence
shall not be required to produce the record
of the proceedings or declisions of sald
board, or a copy thereof, nor any other mstter
or th%ng as evlidence to sustain such certifl-
eates
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In the case of 3tate ex rel. School District of Webster
Groves v, Hsclmann, 294 Mo, 190, the Supreme Court had before
i1t the question of what cmatlituted the assessment next before
the last for the purpose of ascertaining the value of the
property in a political subdivision in relation to the amount
of indebtedness that the school district could incur. The
Court held that it must be an assessment which had been taken
as of a certain time, regardless of whether or not the parts
of the assessment were all equalized and completed at the
same time, We quote at length from this case where the
Court, at 1, c. 193=195, used the following languages:

"The contention is that under Articles

XVI and XVIII of Chapter 119, KRevised
Statutes 1919, the assessment of mer-
chants' and manufacturerat! stocks for

1920 was completed in September, 1920,

and the taxes thereon collected November

lst of that year, and that the assessment

of like stocks for 1921 was completed in
September of 1921 and collscted November 1,
19213 thet, therefore, the assessment of
such ctocks for 1921, was, in April, 1922,
the 'last' completed assessment, and that
that completed in 1920 was, therefore, the
‘next before the last! completed assessment,
and consequently, that of 1920 1s the valua-
tion of merchants! and msnufacturers' stocks
which goes into the valuation upon which

the constitutional five per cent mu«t be
computed,

"(1) The language of Section 12 of Arti-
cle X of the Constitutlon, so far as per«
tinent, is: 'No . « « . 8chool district

e ¢« « o« 8hall be allowed to become indebte
ed in any manner or for any purpose to an
amount exceedlng ln any year the lncome

and revenue provided for such year, without
the assent of two~thirds of the voters there-
of voting at an electlon to be held for that
purposej nor in cases requiring such assent
shall any indebtedness be allowed to be in-
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curred to en amount including existing
lndebtedness, in the aggregate excesding
five per centum on the value of the tax-
able property therein, to be ascertained

by the assessment next before the last
assegsment for state and county purposes,
previous to the incurring of such indebted-
nesg,' The words *on the value of the taxable
property therein' are significant, They
make 1t clear that the purpose was to

limit the indebtedness, which might be in~
curred, to five per cent of the value of

the property in the subdivision which pro-
posed to issue bonds. This implies the
ascertalnment of the value in some way

and as of sometime, The Constitution does
not leave this to implication, In the same
sentence 1t flxeas the method by which the
value shall be ascertained and thereby

fixes the time as of which the value is to
be taken for the purpose in hand. So far

as concerns all property other than stocks
of merchants and manufacturers, the value
fixed as of June 1, 1919, gaes into the
gonstitutional basls for the computation

of the five per cent limitation in its ap-
plication to ‘this case. This was the value
of such property 'thereln,' 1. e, in relator
district, for the purposes of this proceed-
‘nge« Subsequent rhanges in that valuation
‘all relate to the origlnal date. The valua-
tion 18 fixed as ot that date., (1 Cooley

on Taxation (3 Ed.), pp. 604, 605, 606.)
Upon the same date merchants and manufacturers
were reculred to make their return. (Sec.
13071, Re Se 1919.) These returns disclonpd
~the value of such property *‘therein,!' The
total in fact disclosed, for present purposes,
the actual value of all the property in the
district on June 1, 19194 It was the value
of all the property which was required to be
taken in computing the five per cent., The
Constitution uses the assesament merely as

a method by which the value of the property in
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a subdivision may be ascertained.

This cannot he accomplished by taking
the value of the real, personal and rall-
road, telegraph asnd telephone property
ag of June 1, 1919, and the value of
merchanta' and manufacturers' stocks

as of June 1, 1920, and addlng them to-
gether, In thils case this would result
in adding to the value of the property
in relator district as of June 1, 1919,
%135,000, which was not in the district
on that dste, and thereby using as a
baais for the five per cent computation
the valua of part of the propérty in the
distriect in 1919 and the valué of other
property which was not in the district
in 1919, The result is a value which
in no event could represent the proper-
ty in the district at any time, unless
the assessments, by mere chance, were
the same. *

%(2) It is a completed assessment which
must be taken., For the purpose of fix~
ing the tvalue of the taxable property
therein{ with respect to any subdivision,
thlis means an assssement completed 1in
svery respect, The merchants' and manu=-
facturers' assessments made in 1920 as
_completed, so far as they are concerned,
were completed in September, but the re-
mainder of the 1920 assessment was not
completed until 1921, The same thing is
true of the assessment of 1921, The fact
that the merchants' and manufacturers!
taxes were collected more promptly than
the rest does not affest the question. 1%
reagins true that, whether these taxecs are
collected or not, the assessments on which
they are based do not become a part of a
completed assessment until the whole assesa-
ment 1s completed. # # # & & % # # & & "
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In the cases of State ex rel, Jamison v, 3t. Louls-San
Francisco Rallway Co., 318 NMo. 285, and State ex rel. Lane v,
St. Iouis-San Franclsco Railway Co., 338 Mo. 852, mentioned
in ‘the copy of letter from Mr, Flzzell enclosed wlth your
oplnion request, the Supreme Court had under considerstlon
the words "last assessment™ as used in Section 11 of
Article X of the Constitution in connection with the levy-
ing of the tax rate by county courts. From an examinatlon
of facts set in these two cases, 1t might arpear that the
court In these cases approved the use of what might be termed
a 8plit assessment, that ls, a portion of an assessment taken
in one year and & portion of an assessment taken in another
year, to be used as the last completed assessment for the
purpose of ascertaining the rate which could be levied by
the county court, If this is true, then 1t might be considered
as furnishing at least the basis of a strong argument that
such split assessment might be used in ascertaining the
valuation of a political subdivision for the purpose of
1ssuing bonda. However, we do not believe that any such aplit
assessment could be used in that manner, for the purpose of
ascertaining valuation to be used in connection with the Ls~
suance of bonds, and in thlas connection we call your attentlon
toy First, these two cases were cases involving the tax levy
and not the validity of bonds, Second, that in the case of
State ex rel, Jamison v, Railway Co., the 3upreme Court up-
held the levy made by the county court, which was being
questioned, without directly passing upon the gueation of the
matter of using a split assessment, and Iin discuassing the
question, at l. c¢. 291, used the following languages

"The laat assessment for state and
eounty purposes, that 1s, the completed
assessment for 1922, doss not appear in
the stipulation, further than the final
valuationjof merchants? atodks, which
was nearly £30,000 less than the 1923
valuation on the same item, DBut it ia
not necessary that the proof of the total
5f the 1922 assessment appear in the
record in-order that the judgment of the
trial court should be sntitled to
affirmance,"
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‘The above quoted language would seem to be giving recogni-
tion to the principle thet the last assessment must be as
of some gliven time and not taken piecemeal, In the case
of Lane v. St, Louis-3an Francliasco Rallway Co., it scems
that the question was solely upon which real estate and
psrsonal property assessment should have been used in de-
termining the 1931 tax rate for the county; Third, neither
of these cases in any menner takes up, cites or even mentions
the case of State ex rel, Webster Groves School DVistriet v,
Hackmann, supra, and while they may be authority for using
& aplit assessment to flx the rate of levy for purposes of
taxation, inasmuch as the Webster Groves tase is not apeci-
fically overruled, we prefer to follow it as the law as to
what is meant by last completed assessment for the purpose
of ascertaining valustion upon which to base a bond lssue,

In the case of State ex rel, Carthage v. Hackmann, 287
Mo. 184, a mandamus proceeding in which relator sought to
compel the state auditor to register certain bonds in dis-
cuasing the above quoted portion of Section 12 of Article X
of the Constitution, used the following language at l. c,
1883 v

‘"The assessmeénts mentioned in this
sectlion mean completed assessments,
(State ex rel. City of Dexter v,
Gordon, 251 Mo. 3033 State ex rels v,
Vlabash, 251 Mo, 134; Steinbrenner v,
_St. Joseph, 226 S. W, 890.) The clause
'previous to the incurring of such ine-
debtedness' means previous to the
authorization of the indebtedness in
the election held by the voters of the
municipality. (State ex rele City of
Dexter v. Gordon, supra; Steinbrenner v,
St. Joseph, supra.) The State Board of
Equallzation had not comﬁiéted the
egualization.gg the 1018 assessment and
certified its actlon thereon prevbus to
September 16, 1919, the date of the elec-
tion, and hence the asgessment of 1916
was the 'next before the last asseasment,
and must be used as the measuring rodes
(Underscoring ours)
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And again, in the case of State ex rel., Jamison v.
3t. Louls-San Franclseo Railway Co., 318 Mo, page 285, s
cage which lnvolved the validity of a tax rate levied and
in which the words "last assessment" as used in Section 11
of Article X of the Constitution were being considered,
the Supreme Court, in its discussion, at 1. c. 290, said:

e & % % When the valuation fixed
by the State Board of Equalization
for rallroad and telegraph property
is not certified untll after the May
term of the county court, such velu-
ation cannot te used at that time as
any part of the 'last assessment.!

O3 46 3 3 gk gt o ox W

From the above cases 1t is our belief that before an
assessment can be used for ascertaining the validlty of
bonds issued under authority of Section 12, Article X of
the Constitution, the values, aa shown by such assessment,
must not only have been equalizdéd but the result of the
action of the State Board of Equalization must have been
certified to the county in which the politiéal subdivision
ls located, seeking to use the assessment as a measuring
rod to ascertain whether or not its bond 1lssue ls within
the Conatitutional limitation,

Farther, in the case of State ex rel. Jamison v, St,
Louls-San Franciaco Reilway Co., supra, some illuminating
discussion is found at l. c. 289, as follows:

"The term 'last assessment' is merely

an arblitrary messuring rod which is not
necessarily accurate at the time it 1s
applied. In fixing the limit of indebt-
edness under Atrtlcle X, Section 12, the
tassessment next befoie the laat assess-
ment! 1s used as the measuring rod, not=
wlithetanding the actual assessed value
In the taxing district may have markedly
increased or decreased between the date
of such 'assessment next before the last
asseasment’! and the time when the particu-
lar bonds are voted."
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" 3 & % If the assessment for the
current year 1s completed at the

time the levy l1s made, well and good.
Thut essesament can be used as the
measuring rod to ascertain the rate
which can legally be levied, If the
passeasment for the current year is
not complete at that time, then the
completed mssessment for the previous
year must be used,"

Under your statement of the guestion the State Board
of Equalization has apnarently completed 1ts work of valu-
ing and equallzing but has been prevented from certifying
the result by the injunction., %hile the State Board of
Equalization could not at this time change its valuation,
the valuation is yet subject to be changed by decree of
the court, further it has not yet reached any county, due
to the injunction. An attempt to use the valuation for the
year 1939, if 1t were obtained unofficially, would be an
attempt to use an elastic measuring rod, and we do not
belisve this would be permissible,

CONCIUSION

"It is our opinion that the assessment for the year
1939 can not be treated a3 8 completed assegssment in ascer-
taining the valuation of the property in a political sub=-
division as shown by the next befo: e the last assessment for
the purpose of lssulng bonds until certified to the various
counties.

Respectfully submitted,

APPROVED:

Wy Oy JACKSON
Agslstant Attorney CGeneral

VANE C. THURLO
(Acting) Attorney General
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