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GENERAL.ASSEMBLY: Power to fivestic .. election retlrns
prior to seatiny executive off101als.

- January 9, 1941 1/%

Democratic Ceucuses

c¢/o Honorable L. N. Searcy
Missourl Senate L
Capltol Building
Jefferson City, Milssouri

~Gentlemens

: We acknowledge receipt of the letter from
the Democratic Senate Caucus requesting an opinion,
which reads as follows:

"The General Assembly desires and
requests that you furnish ua with
an opinion on the followlng quess
tion, that 1813

Can the General Assembly proceed
with an Investigation of the elec-
tion and electlon returns for the
office of Governor without filing

a formel contest and without seat-
ing the person who apparently, from
the election returns, received the
highest number of votes for that
officet"

Within the 1imlited time that we have had to
examine the authorities and to study the question
presented, we have arrived at the conclusions here-
. Inafter set out.:

At the outset 1t becomes necessary to consider
the following statutes and provisions of the Miasouri
Constitution:
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Article V, Section 3, of the Consatitution of
ilisgourl reads:

"The returns of every electlon for

the sbove named offlcers shall be
senled up and transmitted by the
returning offlceras to the Tecretary

of “tote, dlrected to the Speaker

of the Ilouse of Representstives, who
shall, immediately after the organlza-
tion of the liouse, a&nd before proceed-
Ing to other business, open and pub-
lish the seme in the presence of a
majority of each House of the General
Assembly, who shell for that purpose
assemble in the hall of the House of
Representstives, The person heving
the highest number of votes for el-
ther of sald offices shell be declared
duly elected; but 1f two or more shall
have en egual and the highest number
of votes, the (Generel Assembly shsll,
by Jolnt vote, choose one of such per-
sons for ssild office," ‘

Section 10169, R. é. lMos 1929, provides:

"ifter edch election of governor, lieu-
tenant-governor, secretary of state,
state auditor, state treasurer, asttorney-
general;, and superintendent of publiec
schools; tho secretary of state shall,
immedlately after the organizatlion of
the house of representatives, dellver
to the speaker thereof the returns of
the votes given for the last named of~-
ficers, who shall thereupon ilmmediate-
ly notify the seneste of the same,; and
that the house 1is ready to receive the
senate in jJoint session to open &hHd
publish the same,; whereupon the Eenate
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shall irmediately repalr to the

hall of the house of representa=
tives; and the spesker of the house
shall, before proceeding:to other
business, In the presence of s

mea jority of the members elected to
each house of the general assembly
so assembled in joint ssssion, open
end publish the same., In case of an
alleged mistake in any return, or
when more than one return has been
mede for any of sald offlcers from
any county or city or preeinet, the
two houses shall, in joint sesslon,
correct such mlstake, if any, and
determine which i1s the true and cor=-
rect return by a vote of a majority
of the members present, and thec same
shall be counted by the speaker, un-
der the directlion and control of the
two houses thus assembled, The per=
son having the highest number of votes
.for any of said offices shall be de=
clared by the spesker of the house
to have been duly elected.®

: It 18 clear the question here presented concerns
only the leglslatlve branch of our govermment, Taylor v,
Beckham, 56 S. W, 1773 178 U, S. 5473 44 L. Ed. 1187,

. Section 3 of Article V of the Mlssouri Consti-
tution, supra, provides the followlng ateps as the
procedurs before the General Assemblyt

First, the returns -of every selection for the
Governor snd other officers named in the Constitution
shall be transmitted by the Secretary of State to the
Speaker of the House of Representatives,

Second, the Senate and House shall meet in _
the hall of the liouse of Representatives in joint session,
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Third, the Speaker of the House, before
proceseding to other business, shall open the returns
and publish the same in the presence of a majority
of each house of the General Assembly.:

Fourth, the members of each house of the
Assembly shall, by their vote, declare one or the
other of the candidates for the offlice (in the instant
case that of Governor) elected.

We belleve that in determining the power of
the General Assembly to perform the duties enjoined on
it by the Constitution that the following generally
accepted rule should be consldered, as set out 1in the
case of Wire Co, v. Wollbrinck, 275 Mo, 350:

" % It 1s well to note the true
function of the Legislature as the
representative of the people, in
the enactment of laws for their
govermment, and 1ts true relation
to the Constitution of the State.
That it 1s vested, in its repre-
sentatlve capacity, with all the
primary power of the people, unless
fettered by the Constitution, is a
proposition which 1s the corner
stone of our State government, and
one whose stabllity 1s unquestlon-
able, and which has been enunciated
by this court whenever the relation
of the Leglslature to the Constitu-
tion was held in judgment."

It 1s provided in Article V, Section 3, of the
Constitution of Mlssouri, and also in Sectlon 10169,
R, S, Mo. 1929, that, "The person having the hiﬁhest
number of votes shall be declared duly elected. Does
the highest number of votes, as used in the Constitution
and the statutes, mean the result shown by the face of
the returns, or does it mean the legal votes cast at
the General Election for Governor?
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"Yotes" have been defined by the Supreme Court
of Missouri in State ex rel, Chaney v. Grinstead, 314
Mo. 55, 282 5., W. 715, 1, c, 718, as follows:

"The word 'votes! means ballots
cast by those authorlzed to vote
by law; 1n other words ballots
cast by legal voters,"

The above constitutional and statutory provisions
use the words "duly elected." "Duly" 1s defined as
"oroper" or "according to law." 19 C, Js, p. 833,

Therefore, the Leglslature should determine
whether the purported votes cast for any candidate
shown by the returns published to the Joint sesslon
were, 1n fact, legal votes and cast for the particular
candidate by qualified voters.

It is apparent the framers of the Constitution
d1d not intend to limit the General Assembly to the
mere ministerlal esct of witnessing the opening and
publication of the returns by the Speaker of the House,
but placed on it the responsibility of ascertaining
and determining which candldate actually recelved the
highest number of legal votes cast,

Any other conclusion could lead to the absurd
result of foreing the General Assembly to seat a
candidate even if 1t had conclusive knowledge that
he was not qualified under other provisions of the
Constitution, or that the returns before them were
fraudulent, Assume, for instance, that the General
Assembly knew beyond any doubt that certaln returns
had been fraudulently altered; that such returns
showed on thelr face that more votes were cast Iin
a county than there were inhabitants; or that a
return received by the Speaker was blank aa to the
candidate for Governorj assume, further, that the
records showed that a candidate for Governor did
not have the qualifications necessary to hold that
high office, although such candidate recelved the highest
number of votes as shown by the returns, then under
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any of the above circumstances, 1f the provisions of
Section 3 of Artiele V, supra, compel the General
Assembly to declare the candldate elected as shown

by the face of the returns, then, it would be placed
in the strange position of merely having the authority
to ratify fraud, to seat a candidate in violation of
other provisions of the Constltutlon, or to vest the
powsrs and duties of the office of Governor in a
person not duly elected or qualified under the
provisions of the Constitution.

The General Assembly 1tself has construed its
suthority as being greater than the mere perfunctory
duty of declaring elected the candlidate shown by the
face of the returns to have reecesived the highest number
of votes, Section 10189 R. S. ¥o. 1929, supra, clearly
authorizes the General Assembly to correct any %alleged
miatake in any return®, "Mistske" is defined in Webster's
New International Dictionary, Second Fdition, as followst:

"An apprehending wrongly; s miscon-
ception; & misunderatanding. A
fault in oplinion or jJjudgment; an
unintentional error. (2) Miscon-
ception or error of the mind leav~

- ing 8 person to do an act which he
otherwise would not have donej
also, the act or omisslon 80 arls-

" ing, a8 an intentlonsl sct or omls-
sion arising from lgnorance, aurpriae,
imposition, or miaplaced confidence."

The constructlon placed on a statute or conatit-
utional provision by the Leglslature 1s entitled to
great welght, 59 C. J. 8ection 612, page 1033. Further-
more, the General Assembly in the past has conatrued
Section 10189 R. S. Missouri 1929 and Article V,

Section 3 of the Constitution of Mlssouril as suthoriging
it to institute and conduct an investigation of alleged
mistakes, errors and irregularities in the returns for
the office of Lieutenant Governor bvefore seating the
candidate shown on the face of the returns to have
received the highest number of votes,



Democratic Caucus -7 = January 9, 1941

In 1909, the committee appointed by the joint
session of the General Assembly to canvass the
returns of the previous general electlon, reported
that it found alleged mistakes 1in the returns and also
found amended returns and corrections certifled by the
county clerks with other irregularities which, had
been called to its attention. It reported further
that by reason thereof 1t was unable to definitely
and correctly report the vote cast at sald election
for the office of Lieutenant Governor, This commlttee
asked the General Assembly for authority to lnvestigate
such mistakes, errors and incomplete returns, which
was granted it by the jolnt assembly. Pursuant to
such authority, said committee commenced and conducted
an Investigation of such alleged errors, mistakes and
incomplete returns before the Lieutenant Governor was
declared elected,

It is true that under the provisions of Section
10361, R. S. Mo. 1929, any person may present a
petition to the General Assembly to contest the
election of Governor or Lieutenant-Governor, This
statute giving third persons the right to file a
petition for contest, however, does not in anyway
affect the right and authority of the General
Assembly under the provisions of Section 3 of Article
V of the Constitution and Section 10169, R. S. Mo,
1929, In other words, the General Assembly must
exercise its power to determine which candidate
received the highest number of legal votes and who
has been duly elected,

Section 25 of Article V of the Constitution
of Missouri provides that contested electlons of the
Governor and Lieutenant-CGovernor shall be decided by
the General Assembly in such manner "as may be provided
by law," Pursuant to such constitutional provision,
the Leglslature enacted Section 10361, R. S. Mo. 1929,
which permits third persons to file petitions for
contests, Any contention that this section is exclusive
and prohibits the General Assembly from exerclsing its
statutory and constitutional powers, is untenable,
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In the case of State v, Wymore, 119 S. W. (2d)
941, the defendant contended that the statutory method
of removal of officers was exclusive.

Section 7 of Article XIV of the Constitution
provides thet "Laws may be enacted to provide for the
removal from office, for ceause, of all public officers,
not othcrwisc provided for in this Constitution.™

In pursuance to such constitutional provision,
the Leglslature enacted & statutory method for the
removal of such officers, The defendant in the above
case contended that such statutory method was exclusive,
The court held, however, that the statutory method
providing for removal of offlcers was not excluslve,
and that an offlcer could be removed by the constltution=
al remedy of quo warr&nto.

We have failed to find eny Missourl case
interpreting either the constitutlonal provislons or
the statute above quoted., A searclh disclosed that many
states have constitutional provisions identical with
Sections 3 and 25 of Artlicle V of the Missouri
Constitution.

The case of State v, Elder, 47 N. W. 710, decided
by the Supreme Court of Nebraska in 1891,wass a case in
which the Speaker of the House of Representatives
presided at a meeting of both houses of the Leglslature
under a constitutional provision similar to our own, and
refused to open and publish the election returns
transmitted to him by the Secretary of State and which
purported to certify the number of votes cast for
candldeates for the office of Auditor of Publiec Accounts,
The court interpreted the openlng and publishing of the
returns to be a ministerial duty, and, by its opinion,
compelled the performance of such duties by mandamus,
However, in that case there was no attempt to force
the members of the Joint Session to declare either
candidate elected, the court apparently recognizing
that such an act on the part of the Assembly involved
the exercise of discretion,

There 18 only one case, so far as we have been
able to ascertain, which bears directly on the question
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at hand, Goff v, Wilson, 32 W, Va. Rep. 393, An
examination of the Constitution of West Virginia
discloses that it containa a provision i1dentical
with Sectlions 3 and 25 of Article V of our own
Constitution, The facts were that the plalntiff
was a candlidate for the office of Governor at the
General FElectlon held November 6, 18883 that the
comissioners of the various countlies in said state
transmitted the returns of the election to the
Secretery of State in sealed envelopes, directed to
the Speaker of the House, as required by the
Constitution. The Speaker opened and published the
returns at a joint session of the two houses of the
Legislature, and they were submitted to a joint
cormittee for the purpose of reporting on the verity
of the returns. The committee returned a report,
finding one A. B, Flemlng to have received more
legal votes than plaeintiff, and the Joint sesaion,
In adopting the report, declared the said A, B. Fleming
duly elected, We find the following in the opinion of
the court: (l. ¢, 398)

"In this condition of the law the
legislature, when 1t assembled In
January last and found, that there
. was a contest pending between Gen. Goff
and Judge Fleming for the office
of governor, was confronted with thils
very grave.and serlous questions
Was 1t their duty to declare either
of the claimants elected to the
office of governor, until after the
contest could be deelded? If they
or the spesker of the house should
at the commencement of the session,
or during the term fixed by law for
its continuance in regular session,
declare either Goff or Fleming
governor, the ilnevitable conse-
quence would be, that the person so
declared would have to assume the
dutles of the office, before 1t
would be possible to try the con~
teat or determine his right to the
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office under the exlsting law., The
result of this might be to place in
the high and responsible office of
governor and at the head of the state
government a person, who had never
been elected or otherwise designated
by elther the constltution or the

law to discharge the dutliss of that
office; for, 1f the trial of the
contest should result in favor of

the other claimant, his title would
relate to the date of his election,
and he would be the de jure governor
from the commencement of the term
fixed by the constitutlon. The
decialion upon the contest would be
aimply the determination of a fact.
It would not create a fact or a

right nor confer the office. The
election gives the right to the offics,
and the declszion of the tribunal fixed
by law to try the contedt simply de-
clares the title upon the evldence
but does not create or confer it; and
if a person has the tltle by virtue
of his electlion, his qualification
entitles him to exerclse the duties
of the office., Bler v. Gorrell, 30
‘Hn Va. 95, 100, (3 SQ Eo Repo 30.)
This being 8o, 1t 1s plain, that the
person thus placed in the office
before the decision of the contest
would be there without any legal
right. He would be a mere intruder,
because he had never been elected,
and was never legally entitled to

the offlice,

kA 3 3 3 S G

It 1s scarcely possible to

bellieve, that 1t wasg contemplated
by those, who made and adopted our
constitution, that we should ever
have the anomaly of a person
discharging the high and responaible




Democratic Caucus -~ 11 =~ ‘Jenuary 9, 194)]

duties of the chier executive ofrfice
of the state, who had never been
slected or otherwise designated by
law to perform the duties of that
affice. 1

CONCLUSION

but 1t has the power to ascertaln and determine by
investigation or otherwise, before declaring any
candidate duly elected, whether such returns are
true and correct, and whether opr not the candidate
who has the greatest number of votes as shown by the
returns was in fact the duly elescted "Governor of the
State of Missouri, .

Respectfully submitted,

ROY MeKITTRICK
Attorney General
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