PARENT & CHIID: Valid marriage affects emancipation of
child from parental control, . and parental
consent for vaccination of fmarried minor
not necessary.

July 18, 1941
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Dr, Mary M, Richardson,

Supervisor, State-wide Health Project
National Youth Administration for Missouri
412 Fasat High Strest

Jefferson City, Missouri

Dear Doctor Rlchardson:

Under date of July 2, 1941, you wrote this office
requesting an opinion as follows:

"On lMay 9, 1941, you gave us-a ruling

in regard to the vaccination of minora
who are working on the National Youth
Administration program. According to
thils ruling i1t 1s necessary that we have
the written permission of the parent

~or guardlan For the vaccination.

"Beginning with the new fiscal year the
NYA will register married men and women

- between the ages of 17 and 25 years.
Herstofore only single meh and women have
been ellglble for this pregram work.

"We would, therefore, like your opinion
as to whether or not we will need the
written permission of the parent or
guardian to vaccinaste a yeuth who 1is
marrisd but still a minor."

~Section 374, Article XVI, Chapter 1, R. S. Missouri,
1939, declares who are mlnors, This section 1s as follows:
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"All person of the age of twenty-

one years shall be consldered: of full
age for all purposes, except as other-
wlse provided by law, and until that
age 1s attained they ahall be conslder=-
ed minors: irovided, however, that
when any person under twenty~-one years
of age is married to an adult who has
or claims any interest in real estate
and wishes to convey, encumber, lease,
or otherwlse dispose or affect the same,
such minor shall be deemed of age for
the purpose of joining with his or her
adult spouse 1in the execution of any
instrument affecting such spouse's

real estate.,"

It will be observed that this section contains no
exception and only one provisc releasing a minor from the
disabilities of minority, which permits minors, when married
to an adult, to join with the adult spouse in the execution
of an Instrument affecting the real estate of the adulst
spouse, _

Section 375 of the same article and chapter declares
the parents to be the natural guardians of thelr children,
and to be entitled to custody and control of them.

Section 378 of the same article and chapter provides
generally for the appolntment of guardlans for minors.
This section is as followss:

"If e minor have no parent living, or
the parents be adjudged lncompetent or
unfit for the duties of guardianship,
the prbate court, or jJjudge or clerk
thereof in vacation, subjeect to the con=-
firmation or rejection of said court

of the county of the minor's domlcile,

or 1f the minor have no domicile in this
state, then the probate court, or Judge
thereof 1n vacatlon, of the county where
the minor may at the time be sctually
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-realding, shell aproint guardians to
such minors under the aze of fourteen
years, and admlt those above that age
to choose guardlans for themselves,
subject to the approval of the court
at 1ts next term therecafter, Unfitness
or incompetency of parents, after ten
deys'! notlce to the parents shall be
decided in the probate court by the
Judge thereof, or by a Jury, 1f one be
demanded,"

Section 394 of the same article and chapter defines
the powers of guardisns and curators. This sectlon is as
follows:

"The guardian of the pcrson, whether
natural or legal, shall be entitled to
the charge, custody and control of the
person of hls ward, and the care of his
educatlon, supgport and maintenaence; the
curator shall have the care and mansge=
ment of the eitate of the minor, subject
to the superintending control of the
court; and the gvarilan of the person and
estate of the minor shall have all the
powers and perform all the duties both-
of a guardisn of the person and a curator,"

There are other sections of the statutes 1elating to
guardians of minors, which are rot rentioned or set out, as
the matters pertinent to this opinion are covered by the
above quoted and referred to sections.

The questlion to be determined i1s what effect, 1f any,
the marriage of a minor has upon the relation of parent and
child, with reference to the right of custody and control by
the parent, when the new status of husband or wife 1s esatabe
lished for the minor. '

The Lews of Mlssourl recognize the right of minors to
marry by authorizing the lasuance of marriage llcenses to
minors under certesln conditions. The section of the statute
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which does this 1s Section 3370, Chapter 20, R, S. Missouri,
1939, and 1s as followss

"No recorder shall in any event ex-

cept as herein provided 1lssue a

license authorizing the marriage of

any person under flfteen years of

age: Itrovided, however, that saild
license may be lssued on order of the
circult or probate court of the county
in which sald llcense is applled for,
such license belng lasued only for good
cause shown and by reason of such un=-
usual conditions as to make such marrlage
advlsable, and no recorder shall issue a
license suthorlizing the marriage of any
male under the age of twenty-one years
or of sny female under the age of eighteen
Years, except with the congent of his or
her father, mother or guardian, which
‘consent shell be given at the time in
writing, stating the residence of the
person giving such consent, gigned and
sworn to before an offlcer suthorized to
edminister oaths. The recorder shall
state in every license whether the par- ..
tles applying for same, one or elther of:
both of them, are of age, or whether the .
male la under the age of twenty-one years,
"or the female under the age of eighteen
years, and if the male 1s under the age
of twenty~One yeara or the female 1is
under the age of eighteen years, the name
of the father, mother or guardian con=
senting to such marriage,

(8Bnderscoring ours)

By marriage a minor takes on & new status, one that 1s
Incompstible with that of a child under the laws relating to
parents and children. A parent 1s entitled to the care, custody
and control of & child and the beneflt of the child's services.
Under the marriage relationship, a male minor owes to his
wife the duty to rrovide for and maintain his wife, A married
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female owes her services toc her husband, and the husband 1a
entltled to the bensflt of them,

The State of Mlssourl has no statute bearlng directly
on the questlon, and we have falled to find any Missouri
cages dlrectly ln point. However, in Tiffany on Domestic
Relations, Third Edition, where the emanclpation of chlldren
is under discussion, we find the following at page 360:

"Imancipation may also be effected
by operation of law, and even against
the will of the parent. It is so
effected by the valld marriage of

the child, # # # & «#¥

There are cases in other states which bear directly
on the point under consideration. The leading case 1a the
Unlted States seems to be a Minnesota Case - State ex rel.
Scott v, Lowell, reported in 78 Minnewota Re%orter, at
page 116, and In the Northwestern Reporter, Volume 80, at
page 877. We quote from this case, 1, c. 878:

"Now the question of the right of the
respondent, as father of the relator'a
wlfe,. to restrain her from going to her
husband, must be determined upon the basls
that the marriage is valid., The marriage
of a minor, even without the parent's con-
sent, emancipates the child from the custody
of the partent; for the marriage creates
relations lnconslstent with subjection to
the control of the parent. Lkerental rights
muct yleld to the necessitles of the new
status of the chlld. 1 Bigh, Mar, & Div,
Sec. 275; Schouler, Dom, Rel. Sec. 267.

The correctness of this proposition as

a general rule 1s admitted, but it is
claimed on behalf of the father that 1t
does not anply to this case, because the
husband cannot enforce hls marital rights
without the c-nasent of the wlfe, and that
she cannot, by glving her consent to a
voldable marralge, free herself from parental
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control, and, further, that she cannot
do so until she reaches the hge when
she can legally affirm the marriage;
that to: hold otherwise would enable a
glrl under 12 and over 7 years of age to
emancipate herself by consenting to a
voldable marriage. Thls course of
reasoning ignores the fact that the
marriage, until set aside, must be, for
all c¢ivil purposes, treated as wvalld,
and that 1t 1s her new and inconsistent
status as a wife which emancipates her
from the control of her father, A wife
== and this girl must be regarded as
suech for the purposes of this c8s9 ==
certainly has the capaclty to consent
to live wilth her husband., Whether the
marriage of & chlld under 12 ysars of
age and over 7 years would emancipate
her, we need not determine.- It would
scem, however, that the opersti-n of
natural laws would 1ncapaclitate her in
fact from assumlng the new and incon-
sistent relations which emancivate a
minor from parental control, Our con-
clusion 1s that the respondent 1s not
legally entitled to detain hls daughter,
1f she elects to return end live with
her husband. Therefore it 1s ordered
that Sadle Scott, the wife of the re-
lator, Alex W, Scott, be freed from the
restralnt of her father, the respondent
Fred L, Lowell, and that he surrender
her to the relston if she elects to live
with him es her husbands ILet judgment
be so entered,"

The Statutes of Missouri, while containling no direct
provision on the matter, at least in one instance recognize
the changed status of & merrled minor, Thlis 1s iIn the law
relating to divorce and glimony, where it 1is provided that
parentas 1living apart are entltled to an order of court res-
pecting the eustody, control, services and earnings of thelir
unmarried minor children. This recognition of the different
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status of a married minor is In Section 1526, Artlecle III,
Chapter 8 of R, S, Missouri, 1939,

From the foregolng it would seem that the contracting
of a valid marriasge by a minor would effect an emancipation
of the milnor from the parental control. The following brief
guotation on emancipatlion 1s teken from the case of Brosius
Ve Barker, 154 L‘IGQ APPQ 657, at 1, Ce 6623

"Complete emanclpation 1s an entire
surrender of all the rights t o the
care, custody and earnings of the
child, as well as & renunclsation of
parental duties. (Lowell v. Newport,
66 Me, 78.) And the test to be ap-
plied 1s that of the preservation or
destruction of the parental and filial
rela?ions‘ (Sanford v, Lebanon, 31 Me,
124 2

"There are two kinds of emancipatione=-
express and implied, Ixpress emancipa-
tion takes place when the parent agrees
with his child, who 1s old enough to take
care of and provide for himself, that he
may go away from home and earn his own
living and do as he pleases wlth the
frults of his labor, Implied emancipa=
tion 1a where the parant, wlthout any
‘@xpress agrcement by his acts or con=-
duct; Implliedly consents that hls infant
child may leave home and shift for him=-
-gelf. (Rounds Bros. v. McDanlel, supra,
Iowell v. Newport, supra,)

"Imancipation was in early time, evidenced

and perfected by the formality of an

imaginary sale, Subsequently this was abollished,
and the simple process of manumlssion be-

fore a maglstrate substituted. (Everett v.
Sherfrey, 1 Ia. 358,) In Louialans the

matter 1s expressly regulated by statute,
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But in the absence of statute, the

rule now ¥5 that emancipation need not

be evidenced by any formally executed
Instrument, or by any record act, but
is a questicn of fact which may be proven
from circumstances and direct proof 1is
not required, (Canover v. Cooper, 3
Barb, 115; Eenson v, Remlngton, 2 lisss,
115; Everett v. Sherfrey, supra.)

"The questlon of emancipation must be

determined upon the pecullar facts and

circumstances of each case, and nothing
more then general rules can be declared
which will be applicable in all cases,

({nhatitants of Carthage v, Inhabltants

of Canton, 54 Atl, 1104,) :

fImancipation 1s never presumed, and if
relied upon as a defense, must be proven.
(Singer v. Rallroad, 119 Mo. Lpp. 112,

95 S. W. 944.)" '

CONCLUSION.

It is the conclusion of this Department that 1t would
not be nece:sary to have the consenit of the parents to
vacclnation of a married minor, beceuse of the emancipation
affected by marriage.

‘Respectfully subﬁitted,

We O« JACKS3ON,
ATLROVIDs Aggistant Attorney Genaral

VANE C. THURLO
(Acting) Attorney General
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